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tinguished lawyer and jurist, was born 
in Caanan, Columbia County, N. Y., April 
29, 1773. That county has been the birth- 
place of many of our eminent men, among 
whom may be named Martin Van Buren, 
Elisha Williams, William W. Van Ness, 
Ambrose L. Jordan, and John W. Edmonds. 
The father of Daniel was an honest farm- 
er of limited means, who was strongly op- 
posed to the idea that his son should aban- 
don the honorable occupation of farming to 
become a lawyer. His mother, however, 
early perceived the latent genius in her son 
and encouraged in every way his ambition. 
In the fall after he had attained the age of 
sixteen years, and after the season’s work on 
the farm had been concluded, he became a 
teacher in a country school. At the same 
time he continued his studies and in this way 
prepared for the study of law without call- 
ing upon the limited means of his father. 
He read law in 1794 with John Wood- 
worth at Albany, who was subsequently 
attorney general and a justice of the Su- 
preme Court. Admitted to the bar in 1795, 
Mr. Cady commenced practice at Florida, 
in the County of Montgomery, N. Y., from 
which place he soon after removed to Johns- 
town, then the county seat of that county. 
In that historical town, at the. baronial 


residence, which was erected by Sir William 
Johnson, Cady was married to Margaret 
Livingston, on the 8th day of July, 1801. 
Margaret was the daughter of Col. James 
Livingston, who was second in command at 
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West Point under Benedict Arnold. While 
Arnold was temporarily withdrawn from the 
Fort and was carrying on his secret negotia- 
tions with Major André, Colonel Livingston 
fired upon the “ Vulture,” which vessel had 
brought André up from New York and was 
waiting to take him back. The shot drove 
the vessel down the river, and left André to 
attempt his return by land, when he was 
captured and afterwards executed as a spy. 

Mr. Cady first saw his future bride as she 
was riding through the village on a spirited 
horse. He so admired her courage that he 
sought an introduction and was married to 
her within three months after, when she 
was but sixteen years of age, and he twelve 
years her senior. 

Mr. Cady and his wife had ten children, 
of whom Elizabeth was the seventh. She 
afterwards married Henry B. Stanton, and 
became famous as the great champion 
of ‘Women’s rights.” The mother of Ger- 
rit Smith was a sister of Daniel Cady, and 
from her distinguished cousin, Elizabeth 
imbibed much of her sympathy for the slave, 
which made her a hater of oppression and 
a lover of freedom. 

The law-office of Judge Cady was adjoin- 
ing his residence, and before she was ten 
years of age, his daughter Elizabeth spent 
much time in the office with her father. 
She now states that the woes and wrongs 
from time to time related to him by his 
female clients in her presence, strongly im- 
pressed her, and at that early age she 
resolved to advocate their cause as best she 
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could. For that purpose she drew black 
lines around all laws she found which 
seemed to wrong her sex, and was preparing 
to cut them from the books when her father 
discovered her object. He said to her, “If 
you believe these laws are wrong, your rem- 
edy must be to wait until you arrive ata 
proper age, when you can go before the 
legislature and ask for their repeal.” 

Her father was very conservative upon 
this and all other questions and then little 
dreamed that he would live to see that ad- 
vice followed. In the year 1846, when 
thirty-one years of age, she appeared before 
a committee of the legislature of New 
York to advocate the cause of women, and 
in 1848 that celebrated law awarding 
women many rights was enacted, mainly 
on account of the interest she had awakened. 
She prepared her address in advance, and 
while reading it to her father, tears filled his 
eyes, and he became a convert to hercause. 
Elizabeth Cady Stanton is now in her eighty- 
second year and is engaged in writing the 

“ Woman’s Bible.” 

_ When Mr. Cady entered the profession it 
was adorned by such men as Alexander 
Hamilton, James Kent, Edward Livingston, 
and George Clinton was then Governor. 
In his long practice he often appeared be- 
fore Chancellor Kent, Ambrose Spencer, 
Samuel Nelson and Greene C. Bronson and 
other distinguished jurists. 

During his practice he came in contact 
with different generations of great lawyers, 
among whom may be mentioned Abraham 
Van Vechten, John V. Henry, Marcus T. 
Reynolds and Samuel Stevens of Albany, 
Joshua A. Spencer of Utica, and B. Davis 
Noxon of Syracuse, Benjamin F. Butler and 
Thomas Addis Emmet of New York. 

In that early day lawyers had to practice 
three years as attorneys before they could 
be admitted as counselors which author- 
ized them to argue cases in banc. Mr. 


Cady was admitted such €ounselor in 1798, 
and he at once argued his first case, which 





was an ejectment suit, but it was not report- 
ed, as in that early period no reports were 
published. 

The first reported case in which he was 
counsel is Jackson v. Sample (1 Johnson’s 
Cases, 231). It involved a large tract of 
land in Montgomery County. Abraham 
Van Vechten was counsel for the plaintiff, and 
Daniel Cady and Aaron Burr represented 
the defendant. 

The court-house in Johnstown was built 
by Sir William Johnson before the Revolu- 
tionary War. It is still standing and has 
been the scene of many a famous profes- 
sional contest, among which was the trial of 
Solomon Southwick in 1812, on an indict- 
ment for attempting to bribe Alexander 
Sheldon, Speaker of the Assembly, to give 
his vote in favor of incorporating the Bank 
of America. Chief-Justice Kent presided. 
Thomas Addis Emmet, Attorney-General, 
led on behalf of the prosecution; South- 
wick was defended by Aaron Burr, Daniel 
Cady and Ebenezer Foote. The defendant 
was acquitted. 

About 1841, a prominent lawyer from 
New York City, on his way to Johnstown to 
try an ejectment suit, called at the office of 
Nicholas Hill, the famous Albany lawyer. 
Mr. Hill inquired who was to be his oppo- 
nent, and the New York attorney said his 
name was Daniel Cady, a country law- 
yer, and he predicted he would have no 
trouble in succeeding in the case. Mr. Hill 
asked him to call on his return and report the 
result. A few days later the city lawyer 
did call and reported Mr. Cady non-suited 
him before he knew where he stood. 

Mr. Cady’s reputation as an ejectment 
lawyer places him at the very head in that 
branch of jurisprudence. He was as familiar 
with reversions, remainders vested and con- 
tingent, and executory devises, as with the 
simplest questions in ordinary practice. Al- 
though elected several times to the legisla- 
ture, and to Congress in 1814, he preferred his 
profession rather than the life of a politician. 
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His last appearance at the bar was at the 
Saratoga Circuit before Judge Willard in 
May, 1847. In August, 1846, he had com- 
menced a large number of cases to recover 
farms in Saratoga County, in favor of the 
heirs of Sarah Broughton, who was a direct 
descendant from one of the original grant- 
ees under the patent of 1708, which covered 
nearly all of the land in that county. The 
suits were defended by different lawyers, 
among whom were the late John K. Porter, 
Judiah Ellsworth, Judge Warren, and the 
writer of this sketch. The counsel for the 
defendants feared the result of the cases, 
although their clients had been in pos- 
session about fifty years, for infancy and 
coverture had suspended the operation of 
the Statute of Limitations. The County of 
Saratoga was organized in 1792, and no 
conveyance was recorded in that county 
which could save the defense. Fortunately 
the writer made a search in the office of the 
Secretary of State at Albany, where he 
found an ancient deed given by the married 
ancestor and her husband, which cut off the 
plaintiff's title. As the cases had been post- 
poned many times, in May, 1847, the writer 
was prepared to try the case which was 
brought against Elisha Howland in which 
he appeared for the defense. The other 
counsel representing the other defendants 
postponed their cases. 


When Mr. Cady arrived at the court, for. 


the first time he met the writer, then twenty- 
six years of age. The fact that so young 
a man appeared alone to defend so import- 
ant a case upon which the title to farms 
worth over $100,000 depended, excited the 
alarm of the distinguished ejectment lawyer, 
and he asked, ‘“‘ Are you going to beat me?” 
I replied, “‘ Certainly.” Mr. Cady then said, 
“You and I can try this case as well in my 
room at the hotel as to appear before the 
court. If you are right, I do not want 
to be defeated in court, as this is the last 
case I expect to try as counsel.” We at 
once repaired to Mr. Cady’s hotel, and upon 





seeing the old deeds, he immediately gave 
up the case and told me to go up and tell 
Judge Willard to enter a non-suit, which 
was done. 

Although Daniel Cady had a giant intel- 
lect, a commanding presence, with great 
book-learning, yet his greatest power with 
the people and before juries was his purity, 
truthfulness and integrity. That reputation 
so long and well established gave a magic 
to his every act and word. He ever hated 
deception of any kind, and how bitter his 
denunciation of fraud in court, and espec- 
ially before juries. He would demolish the 
cause of his adversary by exclaiming to the 
jury, ‘‘That’s a cheat,” “That’s a fraud.” 
And again by saying of his own side of the 
case, in strong Saxon, ‘“‘ That is honest. This 
is right.” These expressions were alone 
sufficient with many juries (who knew the 
high integrity of the man) to overcome the 
doubtful evidence of his opponents, and 
demolish the sophistry of his adversaries. 
When Mr. Cady was admitted to the bar in 
1795, Robert Yates was chief justice of the 
Supreme Court, and he continued in practice 
before eleven successive chief justices, of 
whom Greene C. Bronson was the last, and 
who held the office until July 1, 1847, when 
the old court was superseded by the con- 
stitution of 1846, and Mr. Cady was elected 
a justice of the new Supreme Court. The 
judicial district from which he was elected 
was normally Democratic by about 2000 
majority. Justices Paige, Willard and Hand, 
three of the candidates on the Democratic 
ticket were elected by about that majority, 
but Judge Cady, running on the Whig ticket, 
was elected by the same majority, defeating 
the other Democratic candidate. 

With his great reputation as a lawyer 
and his high character, when before the 
people, he always drew a large vote from 
his political opponents. At the time of his 
election his age exceeded seventy-four years, 
but he was re-elected in 1849 by a large 
majority for a term of eight years. As his 
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hearing began to fail, he resigned December 
31, 1854, then over eighty-one years of age, 
with intellect undimmed. 

At a general term of the Supreme Court 
held at Sandy Hill in January, 1855, a meet- 
ing of the bench and bar was held at which 
highly complimentary resolutions were 
passed while he was yet living. He died at 
his residence at Johnstown, October 31, 
1859, in the eighty-seventh year of his age. 

In 1874, the Honorable P. G. Webster, a 
member of the bar of Montgomery County, 
procured a fine likeness of Judge Cady and 
sent copies to prominent members of the 
bar. He received many letters in return. 
Among such letters extracts are taken from 
a few as follows : — 

From John K. Porter, late judge of the 
court of appeals : — 

“My Dear WEBSTER: 

I am very much indebted to you for the 
photograph of Judge Cady. It is perfect, and 
it refreshes one to look at so speaking a likeness 
of the Grand Old Man. There is something 
monumental in his very image. He was a giant 
among giants.” 

From William A. Beach, the late eloquent 
advocate and distinguished lawyer : — 

“« My veneration for him as the noblest exem- 





plar of the honest and profound lawyer led me 
to preserve his counterfeit presentment, and to 
allow it to hang in my office with Nelson’s, 
Cowen’s, Buell’s, and Hill’s. I fancy the daily 
sight of them recalls their professional learning 
and purity and leads to an ennobling emulation. 
The love of virtue and truth is quickened by the 
contemplation of such examples.” 


From Judge Wallace, the present presid- 
ing judge of the United States Circuit 
Court of Appeals : — 

* Accept my sincere thanks for the photograph 
of Judge Cady. It will aid in perpetuating the 
memory of a good citizen, an able jurist and a 
just man, one whose sturdy virtue and vigorous 
intellect deservedly won for him a conspicuous 
place among the ablest of his contemporaries 
of the bench and bar, and who will be ever held 
in reverent regard by the members of the pro- 
fession of which he was so great an ornament.” 


Like complimentary letters were received 
from Governor Dix, Roscoe Conklin, Judges 
Platt Potter, Ira Harris, and James, and 
numerous others. 

The writer knew Judge Cady in his latter 
life, and so venerated him, that he regards 
it a pleasure and a duty to aid in the 
perpetuation of his memory, through the 
columns of THE GREEN BAG. 
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BEYOND A REASONABLE DOUBT. 


By CuHar_es E. GRINNELL. 


ECENT popular discussions about the 

conduct of juries, in cases celebrated 
for the enormity of crimes requiring the 
most thorough examination, have increased 
the interest of people of all classes in the 
jury as an institution. One of the favorite 
topics for argument is what doubts are suf- 
ficiently reasonable to prevent a verdict. Nor 
is it surprising that there should be much 
difference of opinion especially among dis- 
putants neither shut up in a box together, 
nor constantly instructed as to the limits 
within which they are to think. It is pretty 
generally understood, however, that to judge 
of the evidence one should have heard all of 
it and the witnesses. Jurors are judges of 
fact, and it is worth while to consider their 
judicial difficulties. A judge has the advan- 
tage of a poet, for the judge is both born 
and made. A clear mind is a gift of nature, 
but that may be clarified. Experience which 
is reflected upon, learning which is digested, 
original ideas, especially if criticized by 
himself, and the feelings which control him, 
or are mastered by him, all contribute to 
that power of forming opinions as to what 
shall be done which is known as good judg- 
ment. People differ about particular opin- 
ions or decisions of this or that judge, but 
there is apt to be a pretty general agree- 
ment among those who know well a good 
judge, or his opinions, that he is fit for his 
task. They agree in this estimate because 
they are to certain degrees like him. He 
represents instincts which they ‘share. 

There are judges in all kinds of life. But 
in the courts of law the judicial character is 
most conspicuously developed. It is highly 
trained upon the bench, and there is a con- 
stant training in the jury of judges of. fact. 
In civil cases men chosen from many occu- 





pations and different ranks of life work to- 
gether, without a very great strain, to dis- 
cover what upon the whole is the thing to 
do in view of what the preponderance of 
the evidence proves. But in criminal cases 
where they are instructed that the prosecu- 
tion must prove its case beyond a reasonable 
doubt, the jury have added to their task one 
which is in some respects equal to that of 
the prosecuting officer. They are thereby 
required to criticize their own judgment, and 
hence to doubt what they believe to have 
been proved. Twelve men may be con- 
vinced by the evidence that a prisoner did 
the act with which he is charged, but the 
questions of what doubts there are, and 
which of such doubts are reasonable, neces- 
sarily divide them at least for a time. Each 
man is thus bound to ask himself, Am I in 
this case a good judge of fact ? 

Good judges whether of law or of fact, of 
literature, of horses, or of machinery, habit- 
ually try to come to opinions which are free 
from reasonable doubts. So far as possible 
under the circumstances in which they are, 
they strive to learn all things which belong 
to the problems before them, to appreciate 
those things, to get their meaning, and to 
subject their minds to the influence of it all, 
so that a state of mind may result which 
shall be not a mere arbitrary act of will, but 
an impartial opinion wrought by the facts of 
the case upon the disinterested intellect. A 
desire to learn the truth is a wish to learn 
something beyond a reasonable doubt. The 
habit of thorough study is the habit of try- 
ing to learn something beyond a reasonable 
doubt. The natural disposition to abide in 
a conviction which we have thus reached 
after we have got to what we call “ practical-/ 
ly” the bottom of a subject, is the habit of 
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determining that our discovery is beyond a 
reasonable doubt. 

It is necessary that men should differ in 
their doubting, and in their estimate of what 
is reasonable. It is easier for twelve men to 
agree that certain evidence, for instance that 
a prisoner killed a man, is convincing, than for 
each of them to quiet his mind upon whether 
certain essential parts of the evidence have 
in his opinion been proved beyond a reason- 
able doubt. This becomes more difficult in 
those minds which are so unused to con- 
scious reasoning that they confound a rea- 
sonable doubt with any doubt. And it is 
rendered yet harder when the feelings of re- 
sponsibility for the life of a human being, 
and sympathy for the prisoner and perhaps 
for his wife and children have been appealed 
to by his advocate at the bar. It is almost 
impossible for any man to separate such a 
harrowing scene of responsibility from his 
intellectual condition. Then each man has 
to confess to himself that he sometimes 
makes mistakes. And since few persons are 
accustomed to be taught by such a formid- 
able controversial method as the trial of a 
capital case, the very warnings that they re- 
ceive from counsel at the bar tend not only 
to enlighten, but to frighten a modest mind. 
The instructions given by the court are usu- 
ally too long, and few of the learned judges 
have the gift of expressing themselves in 
English of a quality that attracts the atten- 
tion and helps the listener to think. Even 
the judges on the bench are so overwhelmed 
by their responsibility in capital cases that 
their feelings often lead them to a homiletic 
style. And yet a jury will sometimes sur- 
prise the community and gratify citizens of 
clear judgment by agreeing upon a verdict 
of guilty when there was a general expecta- 
tion of a disagreement. 

Such a result is hailed by some as a sign 
of good sense on the part of the jury; and 
by others is attacked as probably the result 
of too yielding a disposition in a minority. 
Forty-five years ago an able judge, distin- 





guished for his power of expression as well 
as for his law, instructed a jury ina criminal 
case that “‘ Although the verdict to which a 
juror agrees must of course be his own ver- 
dict, the result of his own convictions, and 
not a mere acquiescence in the conclusion 
of his fellows,” they must examine the ques- 
tions submitted to them with “ candor,” and 
said ‘in conferring together you ought to 
pay proper respect to each other’s opinions 
and listen, with a disposition to be convinced, 
to each other’s arguments. And, on the one 
hand, if much the larger number of your 
panel are for a conviction, a dissenting juror 
should consider whether a doubt in his own 
mind is a reasonable one, which makes no 
impression upon the minds of so many men, 
equally honest, equally intelligent with him- 
self, and who have heard the same evidence, 
with the same attention, with an equal de- 
sire to arrive at the truth, and under the 
sanction of the same oath. And on the 
other hand if a majority are for acquittal, 
the minority ought seriously to ask them- 
selves whether they may not reasonably, 
and ought not to doubt the correctness of a 
judgment which is not concurred in by most 
of those with whom they are associated and 
distrust the weight or sufficiency of that evi- 
dence which fails to carry conviction to the 
minds of their fellows.” ! 

This charge, which seemed a bold one to 
lawyers, was sustained by the Supreme Court 
of Massachusetts, and the decision sustaining 
it has been relied upon by other courts and 
has within a few months been cited as an au- 
thority by the Supreme Court of the United 
States. This was in a case where a prisoner 
had been tried and convicted for the third 
time of murder, and a like charge had been 
given.2 It was sustained. 

The tendency of such instructions evident- 
ly is to reduce to a minimum doubts which, 


1 Charge of Hoar, J., in Commonwealth v. Peter Tuey, 8 
Cushing’s Reports (Mass.) 1 (1851). 

2 Allen v. United States, Supreme Court Reporter, Vol. 
17, p. 154 (No. 8, 28 Dec., 1896). 
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before them, may seem reasonable to men 
puzzled by many arguments. 

This appeal to numbers indicates an appre- 
ciation of the practical side of the theoretical 
principle that a verdict should express the 
individual conviction of each juror. It bids 
him to think not as one man but as one of 
twelve men. Although the words were ably 
framed to come within the principle of per- 
sonal convictions of fact, their tendency in 
the minds of practical men is to lead them 
to substitute persuasion that the majority are 
most probably right for conviction that the 
prisoner is guilty, or that he is not guilty, 
or that it is impossible to believe either. Nor 
is this an evil under the circumstances. It 
counterbalances the extreme tendency to a 
disagreement stimulated by introspective 
questions concerning reasonable doubts. It 
helps the doubter to consider whether his 
doubt is big or little; and it leads him to 
consider how much greater, in force of mind 
and experience, than his own doubt of the 
correctness of the majority, is the majority’s 
doubt of his own position. When he hesi- 
tates because every material thing must be 
proved beyond a reasonable doubt upon 
which a verdict is to rest, and because cer- 
tain things do not seem to him to be so cer- 
tainly proved, his judgment is apt to accom- 
modate itself to the opinion of the majority 
by treating those details as either of less im- 
portance than others in which he agrees with 
the majority, or as to be accepted because 
consistent with those others. The view of 
the whole affair under consideration is usual- 
ly the controlling view, as distinguished from 
particular uncertainties. Men are in the 
habit of trying to reach the meaning of situ- 
ations and of acting upon them in everyday 
life. Thus they risk their fortunes, their lives 
and their chances of happiness. It would be 
unnatural if they were not disposed to act 
accordingly when serving as jurymen even 
when instructed strictly. And of course un- 
der such an invitation, as the charge above 
given contains, to be candid, the average 





mind would be inclined to think: since I 
agree with the majority that the prisoner is 
guilty, or not guilty, why should I think any 
more about my doubts whether they are rea- 
sonable or not? If I do not think about them, 
I shall not have them. I know what I believe, 
and I am certain that it is true. This result 
is often reached by adecision to believe or 
to disbelieve entirely one or another witness 
whose testimony, if received, furnishes points 
then regarded as settled, if rejected, needs 
no further consideration. 

But there are minds of a different make 
to some of whom a suggestion to agree with 
a majority, or even to consider numbers at 
all while deliberating upon the evidence and 
its meaning appears to be absurd, to others 
of whom such a suggestion seems wrong. 
Candor or no candor, they say, the opinion 
of another man is irrelevant to what my 
opinion should be. I will listen to it, but 
what of it? If it seems to me to be a better 
explanation than mine, then I may be influ- 
enced by it, but the mere fact that it is an 
opinion of somebody has nothing to do with 
the question what I shall think. These are 
the minds that have to be really con- 
vinced, or that have to convince their fellows. 
When they do not succeed in one or the 
other they disagree and there is no ver- 
dict. 

The charge above referred to was a sup- 
plemental one given’ to a jury which after 
an absence of several hours had not agreed 
and was consequently sent for by the judge, 
who instructed them in that manner. Then 
they went out again and brought in a ver- 
dict of guilty. The prisoner’s counsel ob- 
jected that the verdict had been thus in a 
manner forced by the court. Although the 
charge has been followed by other courts 
and approved by the highest authority in the 
country, there are lawyers who do not ap- 
preciate it. They object fo any influence 
towards forcing or persuading the jury to 
agree, especially after they have been out 
for a considerable time. They say that it is 
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contrary to the sanctity of the oath of a ju- 
ror.! They say that if it is expected by 
the public that there will be as a matter 
of course an agreement upon a_ verdict 
of guilty or not guilty, juries will be tempt- 
ed to neglect their duty, and to agree with- 
out proper consideration of the grave 
issues presented to them. They fear that 
beliefs and prejudices will be substituted 
for honest attention to the evidence. And 
when they come down to the final point 
they deny that one juror should ever yield 
what he thinks is a reasonable doubt, 
unless he is entirely convinced that it is not 
reasonable. 

This position reduces the chance of a ver- 
dict to the state of mind of the most vacillat- 
ing man onthe panel. It is true that it sus- 
tains the right of the men of the best judg- 
ment to’ explain away the difficulties of 
others after agreeing upon the main lines of 
some reasonable position, and it sustains the 
equal right of one independent juror to stand 
out with superior intelligence and courage 
perhaps against eleven mistaken men. But 
the intelligent and able men can be trusted 
to take care of themselves in such discus- 
sions. They know how to listen and to 
learn and to deliberate and to decide beyond 
a reasonable doubt. They see when doubts 
are unreasonable as they gradually reach 
certainty. Ifthey cannot learn enough from 
the evidence to get some more positive stand 
than mere puzzling over the question 
whether a doubt be reasonable or not, they 
decide that they cannot decide. And such 
men should be followed, and are followed by 
their fellow jurymen in most cases. They 
know more about the case before them than 
their fellow jurymen, although they have all 
sat in the same box. When the learned 
judge referred to spoke of the jurors as 

1“ You shall well and truly try, and true deliverance 
make, between our sovereign lady the queen and the pris- 
oner at the bar whom you shall have in charge, and a true 
verdict give according to the evidence. So help you God.” 


This is said to be the immemorial form of the common law 
oath, 





“equally honest, equally intelligent, who 
have heard the same evidence, with the 
same attention,” he really used the language 
of theory; he was speaking with that judicial 
diplomacy which is adapted to prevent the 
lay mind from suspecting that any citizen 
is being treated otherwise than as having 
his full rights to live up to the Declaration 
of Independence. Jurors are not equally 
intelligent, and most of them acknowledge 
it if their right to disagree is not encroached 
upon. Nor are they all equally able to make 
up their own minds without assistance. Yet 
those who are inferior in these respects may 
be of material assistance through other qual- 
ities to the whole jury. 

The fundamental error in the objection to 
the practice of one or more jurors yielding 
to the opinions of others whom they think to 
be more probably correct than themselves 
seems to spring from the irrational assump- 
tion, that the function of every member of a 
jury is the same. But twelve men rarely ex- 
cel each in the same direction. The man 
who can attend to every detail of the trial 
that goes on before them all is an exception- 
al person. The manwho can remember 
everything which he does hear or see is even 
rarer. The man who with a shrewd judg- 
ment of human nature weighs every witness 
and gives a proper proportionate value to 
each person’s testimony is a person of unusu- 
al experience. The man who has a special 
knowledge which enables him to understand 
evidence of matters not universally familiar, 
for instance, as to whether a ship’s wheel can 
be left lashed when she is under full sail, isa 
help when such matters are in evidence. 
The man who can, by his clearness of mind, 
put all these things in their places in a com- 
prehensive view of the whole case and then 
not merely argue logically but make the 
facts do their own reasoning by his life-like 
statement of them, is a convincing force. 
He too needs the natural and irrepressible 
doubter to whom as a rule any theory is un- 
satisfactory. And they all need the man of 
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decision who theorizes as little as possible 
and works for a unanimous vote. 

But it is not the business of the jury indi- 
vidually or collectively to be satisfied abso- 
lutely. They are merely to be satisfied be- 
yond a reasonable doubt. They are to reach 
what is called a moral certainty, a theory 
which makes all other theories appear to be 
unreasonable. That is not a mathematical 
certainty. Two and two make four. But 
this assertion is made only with regard to 
this present universe. There are said-to be 
mathematicians who imagine that in some 
other possibly conceivable universe that 
might not be true. Hence, even in mathe- 
matics of a rudimentary degree, assertions of 
established fact are made within certain de- 
fined limits. 

The moral certainty aimed at by a jury 
is within the confines of the evidence 
submitted to it in the case then at bar. 
Their heads may be big or little, full or 
empty, but they are to do as well as they can 
with the evidence which is actually before 
them, and not to imagine what might have 
happened. Doubts which are not raised by 
that evidence are not relevant and, whether 
reasonable or not, may be dismissed. This 
disposes of a good deal of the ordinary ac- 
tivity of the doubter who doubts for the 
pleasure of it. The special knowledge of the 
sailor is of use as information, but has to be 
controlled by the jury’s estimate of the wit- 
nesses to such points. The man who is most 
attentive to details sometimes loses his head 
about the meaning of the whole case. The 
man who remembers everything which he at- 
tends to does not always attend to the chief 
things. The judge of human nature is not 
always a good reasoner, and the reasoner 
frequently needs to be held down to earth by 
every other sensible man present. Take these 
men working together in their several ways, 
and they inevitably find themselves relying 
upon one another. In coming to a mutual 
understanding as to what the chief parts of 
the evidence are, they disclose themselves to 





each other at the same time. Each man has 
an opportunity to feel his own weakness as 
well as his own strength. Therefore, when 
this one and that one asks himself whether 
his doubts are reasonable he is prepared with 
a more or less open mind to entertain the 
views of others about his own thoughts. 
Then, under such circumstances, when twelve 
men agree that they are collectively and in- 
dividually convinced beyond a reasonable 
doubt that the prisoner is guilty, their ver- 
dict may be entirely sincere. Nor is their 
sincerity to be suspected merely because one 
or more of them expresses afterwards doubts 
which return upon him. In the absence of 
his fellow jurymen who with him had heard 
all the evidence, the arguments and the in- 
structions of the court, it is to be expected 
that a vacillating, or forgetful, or timid per- 
son will yield to the assertions and arguments 
of outsiders as he yielded to those to whom it 
was his nature to yield when on the jury. 
Such mental traits are as honest in their 
operation as the bolder peculiarities which 
urge men to be more confident of the truth 
of their verdict after than before it is ren- 
dered. 

A doubt may be roughly defined as a 
thought that another thought may be er- 
roneous. In civil cases the jurymen do not 
have to rack their brains with such self-ex- 
amination. There it is what they believe a 
preponderance of the evidence proves, which 
they must find conclusive, even if reasonable 
doubts remain unanswered. But in criminal 
cases the personal equation is distinctly rec- 
ognized in each juror, and each juror is to 
consider the person of the prisoner sur- 
rounded by the invisible armor of reason. 
A foolish doubt is no more sacred in the jury- 
room than any foolish thought. A doubt 
that ignores the evidence or any part of it is 
of no more consequence than a dogmatic 
theory that is equally baseless. What is rea- 
sonable, however, has to be determined not 
once for all, but in each separate case. Some 
juries are more reasonable than others, but 
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each has to act according to its own lights on 
the evidence before it. Reasonable to some 
juries means a fair compromise, notwith- 
standing the warning of the court, and they 
do not trouble themselves for a more pro- 
found agreement. To others it is the rule of 
some dominating men who overcome by ar- 
gument their fellows and hold them van- 
quished until the verdict. Occasionally every 
one sees the evidence in the same way sub- 
stantially, and when all agree they can all 
unite in disposing of the reasonable doubts of 
any one or more. But always the substance 
of the court’s proper instruction to the jury 
is that reasonable means according to their 
knowledge of life. Each man’s knowledge of 
life differs from that of the other eleven. 
Hence they have to learn from each other 
what reasonable means. It is what is rea- 
sonable to the members of each particular 
jury under all the circumstances of the one 
case before them that is the test of doubt. 
When this is understood in detail and clearly, 
the difficulty of reaching a verdict is lessened. 

The uncertain jurors learn to doubt their 
own doubts and to trust their own conviction 
which the others share. Instead of dwelling 
upon every possible way in which the crime 
could have been committed, they gradually 
submit to the evidence, and to what it proves. 
They cease applying a merely controversial 
method to the effort to find facts. They real- 
ize that they are not advocates, but judges of 
fact. They discover that the gravity of a ju- 
dicial view of the evidence is deeper than an 
exclusively emotional impression. They feel 
that impartial justice is of more value than 
mere sympathy or revenge. And whether 
they relish these reflections or not, they have 
to acknowledge that it is their business to 
try to decide upon a verdict. They are per- 
forming a function of the public life of so- 
ciety as it tries to protect its safety, order 
and character. It may be hard for private 
citizens with the instincts of private life to 
be suddenly called upon to abandon the 
methods of conciliation and to stand up as 





judges of the fact that a fellow man did or 
did not murder a fellow man. And yet when 
the awfulness of such a burden disturbs their 
imagination, their legal duty is to calm them- 
selves with the plain truth that they are 
merely considering a question of fact. The 
fatal consequences to the prisoner which may 
follow a verdict of guilty, the danger to so- 
ciety which may follow an acquittal, and 
the failure of the institution of the jury in 
this instance which would be caused by a 
disagreement, are, each, ideas which they 
cannot altogether dismiss from their minds, 
but they are each irrelevant to the question 
whether the prisoner is proved guilty beyond 
a reasonable doubt. 

It has appeared in these reflections that 
several considerations affect a verdict, which 
from a theoretical point of view are irrelevant 
to the finding of a fact bya jury. They 
consider numbers as a motive for agree- 
ing upon others’ opinions. They consider 
the terrors of death as a motive for stand- 
ing out against others’ opinions. They con- 
sider time and the suffering of their pri- 
vate business and the needs of the public 
courts as motives to dispatch the matter as 
soon as they can decently do so. All these 
things unite to help each man to distinguish 
between his possible doubts and his reason- 
able doubts. They fix his attention upon 
essential things in evidence. When this 
process has worked awhile, it is not a long 
step to doubt the doubts which at first blush 
seemed to him to be reasonable. He more 
and more prefers what seems to him to be 
the most reasonable view of the evidence, 
he adopts that view, and he finally thinks 
that doubts which conflict with the most rea- 
sonable view are not reasonable. At last the 
conscientious juror is relieved by finding 
that reason itself delivers him from reason- 
able doubt. The more thorough his appre- 
ciation of this practical truth the better 
judge of fact does he become. 

If the suggestions here made concerning 
human nature in the jury room are correct, 
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they furnish reasons for permitting a verdict 
to be given, after proper time for consulta- 
tion, without a unanimous vote. Fraud has 
not been discussed, but its occasional exist- 
ence is a strong reason for amending a sys- 
tem which enables one rascal to defeat eleven 
honest jurors. 

Would that more of our citizens of high 
character and responsibility were willing to 


| 
| 
| 
| 
| 
| 
| 
| 
| 


serve the public in the unambitious but 
deeply judicial work of the jury. Noth- 
ing would tend more efficiently to im- 
prove the methods of advocates at the 
bar. Wise jurymen uphold the liberties of 
their country and preserve against fools, 
knaves, and brutes the lives, the fortunes 
and the sacred honor of their country- 
men. 





AN INDIAN DEED. 


MR. JOSHUA T. TRAVIS, late of 

Brooklyn, N. Y., was a great collector 
of relics. Among the many curiosities which 
he gathered together is an old Indian deed 
or rather the only copy of one, filled with 
quaint phrasing, Indian names, distracting 
hieroglyphics and seals. It is written on 
heavy parchment paper of the regular legal 
cap size. It is indorsed on the back: 
‘Copy of Indian Deed,” and reads as 


follows : — 


«This indenture witnesseth that Wo Lare Pack- 
enah, Tareckham, Sickias, Pettquesitt, Towis, 
Essepennick, Tethoy, Kekellapan, ‘Teomis, Mack- 
aioka, Methconga, Wisse Pansy, Indean Kings, 
Sackhomakeils, Right owners of all the lands 
from Quing Quingus Creek, called Duck Creek, 
unto Upland, called Chester Creek, all along by 
the west side of the Delaware River, and so 
between the said Creeks backward as far as a 
man can ride in Two Daves with a horse, for and 
in consideration of the following goods, to us in 
hand paid, and secured to be paid by WILLIAM 
PENN, proprietary and Governor of the province 
of Pennsylvania and territories hereof, vido 
colot : 

“Twenty Guns, twenty fathoms matchcoat, 
twenty fathoms stroudwaters, twenty blankets, 
twenfy kettles, twenty pounds of powder, one 
hundred barrs of lead, forty tomahawks, one hun- 
dred knives, forty pairs stockings, one barrel of 
beer, twenty pounds of red lead, one hundred 
fathoms of wampham, thirty glass bottles, thirty 





pewter spoons, one hundred awl blades, three 
hundred tobacco pipes, one hundred hands of 
tobacco, twenty tobacco tongs, twenty steels, 
three hundred flints, thirty pairs scissors, thirty 
combs, sixty looking glasses, two hundred nee- 
dles, one skiple salt, thirty pounds of sugar, four 
gallons of molasses, twenty tobacco boxes, one 
hundred Jew’s Harps, twenty hoes, thirty gim- 
lets, thirty wooden screw boxes and one hundred 
string beads : 

“Do hereby acknowledge in behalf of our- 


| selves as only right owners of the aforesaid tract 





of land to bargain and sell, and by these presents 
do fully and clearly and absolutely bargain and 
sell unto the said William Penn, his heirs and 
assigns forever, the aforesaid tract of land, with 
all the woods, rivers, creeks and appurts unto 
the same belonging, to be held, used, possessed 
and enjoyed by the said William Penn, his heirs 
and assignees forever, without any molestation 
or hindrance from or by us, or any of us, or 
from or by any other Indeans whatsoever that 
shall or may claim any right, title or interest 
in or unto the said tract of land, or any part 
thereof. 

“In witness whereof we have hereunto set our 
hands and seals at New Castle, this second day 
of the eighth month, 1685.” 


Here follows a facsimile of the seals 
affixed by the Indians. There are thirteen 
of them, and remind one of a child’s first 
exercise in learning to make pothooks. The 
original deed was under these thirteen seals, 





104 


The Green Bag. 





affixed by labels appended with each seal. 
This follows : — 


“Signed, sealed and delivered unto Captain 
Thomas Holme, Surveyor in General of the Prov- 
ince of Pennsylvania, to and for the use of 
William Penn, Esq., proprietary and governor of 
the aforesaid province and territories thereunto 
belonging, in the presence of us: 

“Peter Abricks, Lasse Coe, Phillip Th. Lehu- 
mann, James Atkinson, Christopher Gore.” 


Following this are the marks of John 
Walker, Edward Love, John Monday and 
the Indian Chiefs Tamma Quaran, Owog- 
han, Owogherds, Patuska and Cashute. 

The following affidavits accompany the 
deed : — 


“John Durborow, of the City of Philadelphia, 
yeoman, son-in-law of James Atkinson, late of 
the same city, merchant, deceased, the former 
being one’ of the people called Quakers, upon 
his solemn affirmation, according to law, doth 
depose and declare that, having viewed the writ- 
ing of the said James Atkinson, for that James 
Atkinson therein indorsed as a witness to the 
sign'ng, sealing and delivery thereof by the 
several Indeans within named is the handwriting 
of the said James Atkinson, for that the same ap- 
peareth exactly to agree with other of his hand- 
writing. 

Signed Joun Dursorow.  (Seal.) 

“ Affirmed at Philadelphia, the twenty-first day 





of April, A. D. 1735. Witness my hand and 


seal. 


EpwARD Roserts. _(Seal.) 


“ Hermanns Abricks, of the city of Philadel- 
phia, gentleman, grandson of Peter Abricks, late 
of the county of New Castle, on the Delaware, 
gentleman, deceased, maketh oath on the Holy 
Evangelist of Almighty God that he, having 
viewed this writing, indented, doth verily believe 
the above Peter Abricks thereon indorsed as a 
witness to the signing and sealing and delivering 
thereof by the several Indeans within named is 
the handwriting of him, the said Peter Abricks, 
for that the same appeareth exactly to agree with 
other of his handwriting in this deponent’s cus- 
tody. 

“Witness my hand and seal. 

SAMUEL HassELL. (Seal. ) 

“ Recorded the 21st day of April, 1735.” 


It will be seen that this deed is drawn up 
in fairly good English, and this is explained 
in the story of how Mr. Travis came into 
possession of the document. 

He was as well known in Philadelphia as 
in Brooklyn, and on one of his visits several 
years ago he met John G. Hollick, one of 
the associates of Recorder of Deeds Thomas 
Green. Mr. Hollick exhibited the original, 
and on Mr. Travis’s suggestion a copy of 
the deed was made for him, and most of the 
unintelligible matter has been eliminated. 


PRESIDENTIAL LAWYERS. 


HE instalment during this month of the | 
twenty-fourth incumbent of the Fed- | 

eral executive chair revives a boast of the | 
American bar that it is the nursery of pres- | 
idents, for, out of the twenty-three who have 


Grant. Each of these, however, upon elec- 
tion to a first term, succeeded against an 
opponent who was a lawyer. Other excep- 
| tions were Andrew Johnson and John Tyler, 
| who each entered the White House through 





held that office, sixteen were bred to the 
legal profession, and now comes the seven- 


teenth in William McKinley. Six of the | 
|“ inter arma silent leges.” 


exceptions were warriors who had obtained 
popular credentials — Washington, Monroe, 
Jackson, Harrison the first, Taylor and 


the ex officio gate of the vice-presidency. 
The accession of those five military presi- 
dents serves to emphasize the classic maxim 


While lawyers may boast the aforemen- 


| tioned pre-eminence, it is probable that no 
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laymen will quarrel with the preponderance 
alluded to, because they must recognize that 
professionals who have been expert students 
of constitutional and _ international juris- 
prudence, which intimately concerns presi- 
dential duties, should be best selected for 
those executive trusts that the Federal Con- 
stitution devolves upon the head of the 
Government. Indeed, each of the military 
presidents seemed to have recognized that 
reasoning when it is seen that in selecting 
their attorney-generals, Washington chose 
successively those eminent counselors of 
their generation, Edmund Randolph and 
Charles Lee, of Virginia, and William 
Bradford, namesake of a great Pilgrim 
Father; Jackson, the astute Butler of New 
York, who had been its illustrious codifier 
of statutes; Harrison the first, that almost 
born jurist, John J. Crittenden, who also 
served two other lawyer-presidents ; Taylor, 
that pride of the Baltimore bar, Reverdy 
Johnson; and Grant, five attorney-generals 
who had each been eminent in their local 
spheres of professional practice, and among 
them Ebenezer R. Hoar and Edwards Pierre- 
pont, who had graduated in judicial posi- 
tions. Even President Johnson, the tailor, 
saw the necessary benefit of having as his 
legal adviser the brilliant William M. Evarts. 
And it is greatly to American governmental 
renown that no president ever selected as 
his attorney-general an 
cian of his own party, unless he was also 
an eminent lawyer. 

Among presidential lawyers, Jefferson, 
Lincoln, McKinley, Garfield, Pierce, Hayes, 
Arthur, Van Buren, Harrison the second, 
and Cleveland might be selected as the best 
known in professional practice and perhaps 
in the foregoing precedence ; while Madison, 
Monroe, Adams the second, Fillmore, Polk 
and Buchanan could lay claim to prece- 
dence as much of the political as of the 
legal profession. President Van Buren had 
been attorney-general of his native State, 
and Pierce had become so eminent a lawyer 


eminent politi- 





as to have been tendered, by President Polk, 
the post of his attorney-general, which, for 
private reasons, he was compelled to decline. 
The legal training and legal experience of 
our new president have been themes of the 
GREEN BAG in its issue of last November, 
and need not again be referred to. When 
governor of Ohio, he was to a large extent 
his own legal adviser as to official duties ; 
and doubtless, as Cleveland has largely been, 
President McKinley will again, in the dis- 
charge of executive duties, become to an 
extent his own legal counselor. 

General Garfield, whose legal studies were 
interrupted by the Civil War, had established 
pre-eminent legal skill by his argument in 
the Indiana case before the Supreme Court; 
which upon his admitted logic decided that 
court-martials could supersede the jurisdic- 
tion of a civil court over a civilian offender 
only when military power prevailed at the 
locality of offense and trial; a most impor- 
tant decision for this or any other country. 
His brief as on file in the Congressional lib- 
rary establishes his legal fame, although un- 
happily the weapon of an assassin prevented 
a concurrent acquisition of presidential fame. 

President John Adams, a decade before 
the battle at Lexington, had won legal fame 
while counsel for the then “town” of Bos- 
ton, in an argument before the Tory gov- 
ernor and his council, in behalf of a mem- 
orial that they should suspend operation of 
the Stamp Act. He it was who in that legal 
effort coined the phrase “ taxation without 
representation,” in ‘contending that the Act 
was ipso facto null and void, because it was 
a measure of taxation wherein the people 
taxed had no share. His legal triumph was 
accentuated by his views being reiterated 
afterwards on the floor of the House of 
Commons with the result that the Stamp 
Act soon became repealed. A few years 
later, young Adams added to his legal rep- 
utation by his acquittal of his clients, Brit- 
ish Captain Preston and members of his 
military company, charged with participa- 
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tion in what history terms the Boston Mas- 
sacre. Thereafter he became one of the 
chief legal advisers of the patriot party. 

Jefferson, during the very first year of his 
colonial practice at the Virginia bar, had 
sixty-eight clients; and during the next year 
took legal supervision of an hundred cases, 
as his early register showed. He found 
time also to edit Henning’s Statutes of Vir- 
ginia in collected form. One of his sayings, 
when yet a young attorney, was that “the 
study of Coke tended to make Whigs of 
students, but of Blackstone, Tories.” His 
dispute of Sir Mathew Hale’s contention 
that Christianity was part of the common 
law gave rise to the assertion that Jefferson 
was an atheist. But Jefferson, inheriting a 
fine patrimony from his father, and sharing 
the fortune of his wife, had no need to en- 
gage in hearty practice of his profession, from 
which indeed patriotism detached him. But 
historically his legal attainments are shown 
by his masterful indictment of George the 
Third in the Declaration of Independence, 
and by his after voice and writings. 

Madison imbued himself with legal princi- 
ples and was admitted to the bar; but he 
cannot be said to have ever practiced at it. 
Yet at the bar of the constitutional conven- 
tion he showed how great a lawyer he was. 

If the Revolutionary War had not inter- 
rupted the studies of James Monroe at Wil- 
liams and Mary College and called him into 
the army while not yet of age, he would un- 
doubtedly have also embraced the legal pro- 
fession; yet as author of the world-renowned 
Monroe doctrine his fame became more than 
juridical. 

Although the pursuits of diplomacy pre- 
vented John Quincy Adams from embracing 
the legal profession until he was forty-three 
years of age, and although immersion in 
politics prevented his shining at the bar as 
equally as he shone in the forum as the 
“Old Man Eloquent,” there cannot be a 
question that his knowledge of all the tenets 
of jurisprudence was philosophically pro- 





found and entitles him to a place on the roll 
of presidential lawyers. 

President Jackson interrupted the legal 
sequence held by those predecessors; but 
the election of Van Buren resumed the suc- 
cession. It is difficult to decide from the 
accounts of his earlier career given by his 
contemporaries and biographers whether his 
career excelled most as the politician or the 
lawyer. But he was primarily the lawyer, 
adopting as one preceptor at his birthplace 
the clever lawyer, Francis Sylvester, and 
another at New York City in William P. Van 
Ness, a bar leader with Burr, Kent, Emmet 
and Sampson. Van Buren’s legal eminence 
was emphasized by his selection as attorney- 
general of his State; and Johnson’s reports 
show his legal assiduity and ability both in 
private and official practice. His power as 
a politician was also emphasized by his re- 
moval as attorney-general for political rea- 
sons when the opposition obtained power ; 
and by the offer of reinstatement when his 
own partisans resumed control, which he de- 
clined in order to continue legal partnership 
with the New York Benjamin F. Butler, who 
became the first attorney-general of the Van 
Buren administration. 

The legal succession of presidents was 
again interrupted by the accessions of Gen- _ 
eral Harrison and Tyler, but resumed in 
their successor, President Polk, who had in 
Tennessee studied law with Felix Grundy, 
who was President Jackson’s attorney-gen- 
eral. Polk spent two decades in the suc- 
cessful practice of his profession at several 
Western circuits, and was esteemed for his 
argumentative qualities of mind and of an 
address that avoided the ornate. 

Again came, so far as the White House 
was concerned, an interlude of inter arma 
by the election of General Taylor, who, dy- 
ing in the second year of his term, restored, in 
his ex officio successor Fillmore, the old in- 
fluence of bar in the executive chamber, 
an influence which survived during four suc- 
ceeding presidential terms. President Fill- 
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more, before becoming president, had main- 
tained, as a senior partner, for seventeen years, 
in Buffalo, the important law firm of Fill- 
more, Hall & Haven, which retained during 
all that time a large share in the litigation 
of Western and Midland New York. In 
that firm Fillmore was the principal advo- 
cate because of his magnetism and fluency. 
When he retired from the White House only 
a second marriage with a widow, and her 
desire for European travel, prevented his 
desired return to his profession, of which he 
was manifestly fond. A 

To Fillmore succeeded lawyer Franklin 
Pierce — a graduate from the offices of that 
famous jurist, Levi Woodbury, and Judge 
Edmund Parker, both of the New Hampshire 
bar. Pierce also took a legal degree from 
the Northampton Law School. His legal 
eminence may be- estimated from the fact 
that President Polk offered him the post of 
attorney-general in his cabinet, which he 
declined in order to continue his lucrative 
practice at Concord. His first jury case 
resulted in a dismal failure. -But it no more 
disheartened him than the well-known failure 
of his first speech in Parliament disheartened 
Disraeli. Young Pierce remarked on that 
unfortunate debut to a sarcastic sympathizer : 
‘‘T will try 999 cases, if clients to that num- 
ber bring me briefs; but even if I should in 
managing them do no better than I have 
done to-day, I should take the thousandth 
and try again; for the time will come when 
this court-house shall ring with praises of my 
success.” 

President Buchanan practiced his pro- 
fession at Lancaster, in his native State, for 
many years of his youth; and the name 
“J. Buchanan” modestly appears several 
times in the volumes of Pennsylvania Re- 
ports between the years 1812 and 1820, as 
attorney of record in cases therein decided. 
But in the latter year he entered politics as 
a Congressman, and the rest of his career 
has become historical. His knowledge of 
international law, however, was serviceable 





to his fame when twice in our diplomatic 
service in Europe, or as Secretary of State 
under President Polk. 

But the legal experience of Buchanan’s 
successor — the incomparable and _ beloved 
Lincoln — is in contemplation the most in- 
teresting of all the presidential lawyers: His 
posterity neyer wearies of hearing or reading 
about his perusal of borrowed law-books, of 
nights by the light of a blazing wood-fire, 
after an exhausting day of physical labor; 
nor of his travels upon Illinoiscircuits,through 
wastes and forests, upon horseback, carrying 
his law-papers in saddle-bags; nor of his 
involuntarily obtaining clients literally by 
the wayside as they became impressed with 
his gathered knowledge of human nature, 
and his quaint, persuasive treatment of human 
contentions, and came to prefer his homely 
legal services to those of the better educated 
and more refined of his circuit associates ; 
nor of his partnership with his friend Stuart, 
and with the wise Judge Stephen T. Logan, 
during four more years, and during subse- 
quent two decades with Herndon, who has 
left racy and delightful reminiscences of 
Lincoln, and described how he would throw 
brain, soul, heart, physical vigor and keen 
sympathies into participation with clientage 
that was founded in right and justice; and 
how he would decline even large fees when 
asked to ally his professional services with 
possible fraud or suspected injustice; and 
how he declined a lucrative offer of partner- 
ship with an eminent Chicago lawyer because 
he feared contact with the artificial society 
and constrained methods of a large city. 
“From 1849 to 1854, I practiced law assidu- 
ously, and then I took up Free Soil as my 
best client,” has said Lincoin in a private 
letter. His more cultured contemporary on 
circuit, David Davis — whom Lincoln well 
remembered by placing him on the bench of 
the Federal Supreme Court— gave this 
tribute in a biographical sketch of Lin- 
coln: ‘He was great both at nisi prius, 
and before an appellate tribunal. His mind 
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worked logically and directly. In addresses, 
he did not indulge in extraneous discussion 
or generalities; and platitudes never had 
charms for him.” Indeed, the readers in this 
generation of Lincoln’s pathetic plea for union 
to be found in his first inaugural, or of his 
great argument for fraternal pacification con- 
tained in his Gettysburg oration, can well 
appreciate what an effective jury lawyer or 
arguer Abraham Lincoln must have been at 
the bar in a former generation. Judge Drum- 
mond, in summing up that bar career, ob- 
‘Lincoln could hardly be called 
very learned in his profession, but he never 
tried a cause without fully understanding the 
whole law applicable to it. I have no hesi- 
tation in saying he was one of the ablest 
lawyers I ever knew.” May it not be safe 
and just, therefore, to put on record that in 
the list of names of presidential lawyers, that 
of Abraham Lincoln, like Leigh Hunt's 
Abou Ben Adhem, “led all the rest ;” 
as one to be likewise “ written as one who 
loved his fellow men.” 

Lincoln as a lawyer was appropriately fol- 
lowed in the presidential succession by that 
notable sextette of bar veterans, Hayes, Gar- 
field, Arthur, Harrison, Cleveland and Mc- 
Kinley, all of whom the lawyers of this gen- 
eration best know by their own experience 
or observation. Was it not on the eve of his 
nomination that General Garfield won the 
great legal renown, by his association with 
that American Justinian, David Dudley Field, 
in the Supreme Court case already adverted 
to? 

Before Arthur became the great political 
leader, which all parties acknowledge that he 
was, he had won legal fame in New York 
city as counsel for the poor Lemmon slaves, 
and in obtaining, by suit at law, civil rights 
for the oppressed colored race long before 
the latter read the thirteenth and fifteenth 
constitutional amendments, and also as val- 
uable counsel to a municipal taxation sys- 
tem. The great law-firm which he founded 
and supervised, and to which he gave pres- 


served: 


and 





tige, still exists in that city, with memorable 
traditions of his learning and skill. 

Grover Cleveland also founded two law- 
firms memorable to the Buffalo bar; and as 
a young prosecutor of criminal pleas by pub- 
lic appointment he attained a legal celebrity 
which beckoned him on to his many politi- 
cal preferments of sheriff, mayor, governor 
and president. Moreover, he passed the re- 
cess between his two terms as the head, in 
New York city, of another hard-working, 
painstaking and successful law-firm. 

President Harrison’s laurels — won at the 
bar of Indiana and in the Supreme Court at 
Washington previously to his presidential 
career — have been again made greener and 
freshened by a new legal career during his 
recent retirement. And thus the catalogue 
of presidential lawyers ends, fit to be bound 
in embossed leather and labelled with golden 
letters. 

It is impossible for the lawyer re-perusing 
the inaugural addresses pronounced by each 
of those just enumerated not to detect, while 
reading those, the training of the bar. During 
his attendance at the Boston bar, John Adams 
had learned the concentration of language 
that has always been its marked character- 
istic, so that his inaugural address contains 
only an hundred and forty —but pregnant 
—words. But it may be said that, in his 
ears and in those of the concourse whom he 
addressed, there still lingered echoes of the 
matchless Washington inaugural. 

Jefferson’s inaugural is throughout pitched 
in that personally deprecatory key that “ bar 
with his jury droop and eyeglass” — quoting 
herein Dickens — is, after the advice of rhet- 
orician Seneca, in the traditional habit of 
using before a jury. In the main, Jefferson’s 
inaugural reads as if a summing up of popu- 
lar rights in a republic upon all the proofs 
of the two previous administrations. In his 
second inaugural he employed the adroit art 
of the advocate when he parried the assertion 
of opponents that he was atheistical. 

Madison’s inaugural was substantially a 
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plea to his jury of constituents against the | 


duplicities of French witnesses and British 
aggressions upon his Brother Jonathan 
clients. 

John Quincy Adams’ inaugural instanced 
the ambitious lawyer addressing his jury in 
ornate phrases with oratorical effort to the 
exclusion of convincing argument. That 
of General Jackson was pitched in the aggres- 
sive note of a young lawyer opening his case 
and too manifestly exposing the weak points 
of his contention. 

When Martin Van Buren was inaugurated, 
declaring, “I follow in the footsteps of my 
illustrious predecessor,” his address was of 
the cautious lawyer who opens his case with- 
out promises and leaves his jurymen free to 
form their own conclusions upon his evidence 
as it progresses. 

Polk’s inaugural was an exceedingly law- 
yer-like summing up of the pending inter- 
national contentions of England regarding 
the Northeastern boundary questions and of 
the suit of Texas versus Mexico. 

The inaugural address of Pierce sounded, 
and reads now, like the apologetic opening 
of a lawyer who has been assigned by the 
court and who is not fully retained by a client ; 
or one who feels unprepared because untimely 
forced upon trial. A method which was, 
perhaps, in the case of Pierce, natural, be- 
cause the presidential honor had been fairly 
thrust upon him aé initio. 

Buchanan’s address to. his jury of constit- 
uents smacked of the adroitness of some 
veteran Q. C. who appreciated how puzzling 





were the questions of the pending cases, 
and that it was more prudent to deal with 
glittering generalities. In truth his treat- 
ment of formidable national questions then 
pending before his forum was a masterful 
petitio principit borrowed from shrewd bar 
methods. 

In marked contrast the two inaugural ad- 
dresses of Lincoln are to be read. Fearless 
as an Erskine, a Brougham, or a Rufus 
Choate, he dissected pending contentions ; 
and having the cause of the Union for a client, 
vivisected with the scalpel of patriotic indig- 
nation the festering body of secession. In 
American literature that inaugural of the 
saviour of the Union will ever hold place 
beside that of the creator of the Union, 
George Washington. 

Each inaugural address of the sextette of 
presidential lawyers before referred to takes 
its keynote from the most approved bar 
methods; and when contrasted with the in- 
augural addresses of all the laymen presi- 
dents (excepting that of the first incumbent) 
exhibits those methods in yet stronger 
approving light. 

Every barrister of the London Inns who 
takes oath of office thinks, perhaps, that the 
prize of a Lord Chancellorship lies in his 
future grasp. Similarly, every new Bachelor 
of the Law admitted to any court of the 
Union as practitioner may well, under our 
array of presidential lawyers, feel that the 
prize of successorship to Washington and 
Lincoln may become some day equally 
within his own grasp. 
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THE SUPREME COURT OF WISCONSIN. 


By Epwin E. Bryant. 


Ill. THE 


HE people of the State soon found that 

a Separate Supreme Court was desira- 
ble; and the legislature in 1852, as soon as 
possible under the Constitution, provided by 
law for a special elec- 
tion to be held in Sep- 
tember of that year 
to elect a chief justice 
and two associate jus- 
tices. The terms of 
office were to begin 
the first day of June, 
1853, to constitute a 
supreme court. The 
judges first elected 
were to hold, the chief 
justice till May 31, 
1857, the two asso- 
ciates were to draw 
lots for a long term 
ending May 31,1859, 
and a short term ex- 
piring May 31,1855. 
Under this act, Ed- 
ward V. Whiton— 
whose biography has 
already been given— 
was elected chief jus- 
tice, and Abram D. 
Smith and Samuel Crawford, associate jus- 
tices. A sketch of each of these gentlemen 
— except Whiton — will here follow: —~ 


ABRAM 


ABRAM DANIEL SMITH was born in Low- 
ville, Lewis County, New York. But little 
is known of his early youth. The follow- 
ing anecdote, told of him as a tradition 
in the region whence he came, found its 
way into the “ New York Sun” of July 9, 
1873, and is here repeated for what it is 





D. SMITH. 





SEPARATE SUPREME COURT. 


worth. While a law student at Sackett’s 
Harbor, he was indignant, so the story goes, 
because no provision was made to observe 
the national holiday; and he resolved to 
celebrate on his own 
hook. Supplying 
himself with proper 
outfit —literary, pat- 
riotic, and substantial 
—he took a row- 
boat, on the evening 
before the Fourth, 
and paddled alone 
out to an uninhabited 
island in the bay, and 
camped for the night. 
At sunrise next day 
he fired the national 
salute. At teno’clock 
he formed himself 
into a procession and 
moved to a grove, 
where he read the 
Declaration of Inde- 
pendence, and then 
delivered a carefully 
prepared oration all 
by himself. Then he 
marched back to his 
boat and dined, reading and drinking the 
conventional toasts, responding to one, sing- 
ing a song to another, cheering a third, and 
drinking that to Washington standing and in 
silence. 

He came to Wisconsin in 1842 and began 
to practice. He was able, earnest, eloquent, 
and successful. In 1848 he was candidate 
for circuit judge in the second judicial cir- 
cuit, and came near election. The follow- 
ing incident explains his defeat. Before 
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coming to Milwaukee, and in his youth, 
he was justice of the peace in Cleve- 
land, Ohio. During a “ scare” in regard to 
the small-pox, a person afflicted with that 
disease had been placed in an isolated build- 
ing, and there left alone, no one being al- 
lowed to visit him. A humane and high- 
spirited physician, in violation of municipal 
regulations, broke into the building and min- 
istered to the sick man. For this humane 
but lawless act he was brought before Jus- 
tice Smith, who imposed a heavy fine. In 
the office of this doctor was a young Irish 
student, William H. Fox, who afterwards 
became an excellent and influential physi- 
cian in Dane County, Wisconsin. When 
Mr. Smith became a candidate for circuit 
judge, Dr. Fox took the field against him, 
having stored away a grudge for this sever- 
ity to the Good Samaritan, his medical 
teacher. By his activity in Dane County 
the scales were turned, and Smith was de- 
feated by a few votes, and Dr. Fox declared 
‘‘the account settled.” In 1852, when the 
Separate Supreme Court was created, Smith 
was easily elected. 

As a judge he was fearless and decisive in 
his opinions. He wrote fluently and grace- 
fully, in a luminous, attractive style. He 
came into great prominence in his judicial 
career by his bold action and able opinion 
in the habeas corpus case growing out of the 
“Glover Rescue,” in 1854. Sherman M. 
Booth had been arrested, and was in cus- 
tody of the United States marshal, for aid- 
ing in the escape of a fugitive slave. Ap- 
plication was made to Justice Smith, then 
in Milwaukee in vacation, for a writ of 
habeas corpus. It was granted, and, after 
hearing, Booth was discharged, Justice 
Smith, in a well-written and forcible opinion, 
taking the ground that the fugitive-slave law 
was void; that Congress had no power to 
legislate on the subject, and that the warrant 
under which Booth was arrested was issued 
without jurisdiction. The decision caused a 
great sensation in legal and political circles. 





It was heartily applauded by Charles Sum- 
ner. ‘ He has placed the lovers of Consti- 
tutional freedom under renewed obligation.” 
His “‘ opinion showed the true metal.” “It 
will live.” ‘ He has been making history.” 
Thus wrote the great champion of the slave ; 
and it is said he went a long distance out of 
his way to visit and congratulate the Judge. 
The antislavery press of the North was loud 
in congratulation. The court iz danc sus- 
tained Smith’s action, which came before it 
on certiorari. Again, after Booth and Ry- 
craft had been convicted before the District 
Court of the United States for aiding in the 
rescue, they were discharged by the Supreme 
Court of the State on habeas corpus; and, in 
these cases, Justice Smith again delivered 
exhaustive opinions on the subject, taking 
the views that began in the Kentucky Reso- 
lutions of 1798, and had their run up to the 
time of the Rebellion. 

But, strong as Judge Smith’s following 
seemed to be in 1854, his radical state-rights 
views cost him his seat upon the bench. 
When his term was about to expire, in 1859, 
the Democracy, contrary to usage, called a 
convention and nominated William Pitt 
Lynde, an able, conservative lawyer, who 
did not entertain Judge Smith’s extreme 
opinions. Judge Smith much desired re- 
election. But a very considerable element 
in the Republican party dissented from the 
“ state-rights ” stand the court had taken; 
and this led a caucus of the Republican 
members of the Legislature and many lead- 
ing men of the party to join in the call on 
Byron Paine, the able young lawyer who 
had argued the cases before Judge Smith, 
and in the courts, State and Federal; and | 
Judge Smith did not become a candidate. 

Upon the close of his term he resumed 
practice at the bar in Milwaukee. His 
health being impaired, he was appointed by 
the authorities at Washington to some offi- 
cial position in the revenue service in South 
Carolina during the war, and entered upon 
that field of duty. His arduous labors there 
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told upon his strength, and in 1865 he sailed 
for New York. On the day after taking 
passage on the steamer he was found to be 
in an exhausted and sinking condition. He 
died on the 3d of June, just after the vessel 
had arrived in New York, and was buried at 
his home in Milwaukee. 

His memory is kept green in Wisconsin, 
though his peculiar political and constitu- 
tional views are no 
longer entertained. 





SAMUEL CRAWFORD was born in Ballibay, 
County Monahan, Ireland,,April 11, 1820. 
He was the fourth son of John Crawford, a 
wholesale linen merchant, and was given an 
excellent academic education. He came to 
the United States in 1820 and studied law 
at Warwick, Orange County, New York. 
He came to Galena in 1841, and there con- 
tinued the study of law with J. M. Douglass, 

then a_ prominent 
lawyer. He was ad- 





He lived to see them 
become the settled 
law of the State. He 
was the leading spirit 
that originated and 
taught them. Butall 
agree that he was a 
man of high intellec- 
tual powers, strong 
native ability and 
liberal culture, a 
prominent figure on 
the bench and at the 
bar. If he went too 
far and trod on dan- 
gerous ground it was 
because of great love 
for the principles of 
civil liberty, and be- 
cause he would secure 
the rights of the 
downtrodden. — His 
decisions, however 
much we may dissent from his ultimate con- 
clusion as to the scope of the powers of the 
Federal Supreme Court, are an interesting 
and able discussion of great principles, and 
a part of the great controversy. Matt. H. 
Carpenter, who differed widely from Smith’s 
opinions on this great question, said they 
‘‘were honestly entertained, and with great 
ability promulgated and enforced.” Of the 
Judge’s patience, kindheartedness and cour- 
tesy, particularly to the younger members 
of the bar, all his contemporaries bear wit- 
ness. 








SAMUEL CRAWFORD. 





mitted to the bar in 
1844, and began prac- 
tice in a smart town 
of mushroom growth 
in the mines, which 
bore the literal name 
of New Diggings. 
Here were then a 
number of able law- 
yers, many of whom 
afterwards became 
famous in the State. 
Among them was 
James Nagle, a witty 
Irishman, of whose 
droll sayings many 
traditions remain. 
Chief-Justice Ryan, 
in a most inimitable 
way, used to tell one 
that ran as follows: 
A case was on trial in 
the Galena district, 
over the line in Illinois, before a quarter- 
sessions court composed of three justices 
of the peace, the senior or presiding jus- 
tice being also an Hibernian. Nagle arose 
at a stage in the trial and said, “ And 
now may it plaze yer honors, we’d like to 
swear one of your honors as a witness in 
this case.” 

“ Which one of our honors, Mr. Lavin?” 
asked the presiding justice. 

“Yer honor’s own honor,” replied the law- 


yer. 
«“ And what would ye ax me to be swear- 
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ing to in this case?” asked the magistrate 
a little surprised. 

“The truth, your honor; it is not to be 
consaved that we’d ask ye to be swearing to 
a lie.” 

“Mr. Nagle, ye are thriflin’ with the dag- 
nity of the coort, sir,” said the offended mag- 
istrate. 

“’m humbly cravin’ pardon, thin,” replied 
the lawyer in mock humility; ‘‘ I was una- 
ware that the coort was so damnably imprig- 
nated with a sinse of its dagnity.” 

Young Crawford, a man of most exem- 
plary habits for that region of wild life, where 
was plenty of money and little of civilization, 
soon became prominent. He distinguished 
himself in several important trials, and his 
fame spread throughout the mining region. 
He had the bearing of a high-spirited, cul- 
tured gentleman, and a manner which, while 
somewhat imperious and masterful, was fasci- 
nating, and he soon became popular. He was 
an able politician, and a graceful and elo- 
quent speaker. He had no little dramatic 
power, and, in his earlier days, would bear 
a part in a play with great adaptation. The 
theatrical troupes in those days thronged to 
New Diggings, sure of good houses and ap- 
preciative audiences. Crawford sometimes 
took a part,and when Jo. Jefferson was there 
in his youth, the young lawyer gave him ad- 
vice as to his acting and how to reform it. 

After a few months, he was invited by 
Francis J. Dunn, then the lawyer of largest 
practice in that section of the State, to join 
him in partnership at Mineral Point. This 
firm built up a large business, and Craw- 
ford’s fame extended, no less as a lawyer than 
as a prominent advocate of the principles 
of Democracy. 

Upon the re-organization of the Supreme 
Court in 1852, he was selected as the candi- 
date to represent the western portion of the 
State, and was elected, the vote in his own 
section being especially large. The law cre- 
ating the court provided that the terms 
should expire at different times, and fixed 





one term for two, one for four, and one for 
six years. Judge Crawford drew by lot the 
short term. He sat upon the court in the 
trial of the fugitive-slave-law cases. In those 
he dissented on some points from the views 
of his associates. He believed that Congress 
had the power to legislate upon the subject 
of fugitives from justice; that the fugitive- 
slave law was an exercise of that power; 
that the question had been virtually settled 
by the Supreme Court of the United States, 
and was stare decisis, and he filed opinions 
setting forth his views. 

These opinions and his views on this ques- 
tion cost him his place. In 1855, when a 
judicial election was to be held to choose his 
successor, the rising tide of anti-fugitive- 
slave-law feeling could brook no such views 
as he had advanced. Orsamus Cole was 
selected by the Republicans to run against 
him. Crawford’s defeat was a surprise and 
a disappointment to him. He did not accu- 
rately measure the force and earnestness of 
the anti-slavery feeling, and erroneously at- 
tributed his defeat to the Know-Nothing 
movement then having its short-lived run in 
the United States. He felt deeply outraged 
that he should be selected as “one of its 
earliest victims,” and wrote that he should 
soon, “ with theirenvenomed arrows sticking 
in his sides, show himself among the public 
who had proscribed him.” 

On the expiration of his term, he left the 
bench and resumed practice at Mineral Point. 
He then went to Madison, in 1858, hoping 
to build up a practice in the Supreme Court; 
but political ambition, personal friendship 
and the attraction of a clientage soon re- 
called him to Mineral Point, his own strong 
seat. 

In 1856, he was the Democratic candidate 
for Congress, in the Western or third dis- 
trict, but was defeated by Cadwallader C. 
Washburn, one of the distinguished Wash- 
burn family. In 1859, he was the candidate 
of the same party for attorney-general, but 
the young Republican party was too strong 
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in Wisconsin. He continued in practice, 
and while engaged in the trial of a cause, in 
1861, he was taken suddenly ill and died 
within a week, onthe 28th of February, 1861. 
He was an able and gifted man, highly 
esteemed in his time, evincing always the 
high spirit, courtesy, dignity and hospital- 
ity of the higher classes of his nationality. 
His written opinions show a cultivated and 
trained mind. He 
was absent from his 





ORSAMUS COLE was born in Cazenovia, 
Madison County, New York, August 13, 
1819. His ancestors were English of early 
immigration before the French war, and 
settled in Rhode Island. The great-grand- 
father was a Tory and he disinherited his 
son, the grandfather of Judge Cole, because 
he took sides with the Colonies and served 
in the Colonial army. The grandfather on 

the maternal side, 
Samuel Salisbury, 





family while sitting 
on the bench, but he 
wrote daily to his wife 
the most charming of 
letters, showing the 
homesickness ofa 
heart that loved best 
of all to be with the 
wife and _ children. 
In the evening, or 
during trial, or on the 
bench, or while wait- 
ing for a train, he 
snatched a moment 
to write to his wife, 
sending “ a thousand 
kisses to be divided 
pro rata,” or on her 
birthday penning 
sweet love-verses to 





held a commission in 
the Continental army. 
He fought at Ben- 
nington, and was with 
Washington in the 
terrible experiences 
in New Jersey during 
the winter of 1777. 
He was at the sur- 
render of Burgoyne 
and Cornwallis, and 
was honorably dis- 
charged at the close 
of the war. 

The subject of this 
sketch was ‘“‘ brought 
up on a farm.” He 
attended common 
schools at Washing- 
tonville, Oswego 








his mate. He hopes 
she will have success 
in making the pre- 
serves, and wishes he 
could “stick in a finger and go off licking it,” 
and tells how he has attended parties and 
danced with other ladies “‘ only as her proxy.” 
He is fidgety and anxious if he does not get 
his letter from home every day, and quite in 
the dumps when any ailment of a child is re- 
ported. With small allowance for the con- 
vivial frailties that were too common in his 
time and in that region, he was an ornament 
to the bench and bar during his period of 
activity, and his untimely death was mourned 
throughout the State. 


ORSAMUS COLE. 


were there so that he | 





County, New York, 
fitted for college at 
the Clinton County 
Liberal Institute, New York, and at the 
Black River Academy in Jefferson Coun- 
ty. He graduated from Union College in 
1843. He then studied law with Curtis 
& Boomer, at Belleville, Jefferson County, 
and was admitted to the bar in 1845, coming 
the same year to Chicago. Not finding that 
a promising place, he came in the autumn 
of 1845 to Potosi, a rough mining town in 
Southwest Wisconsin, on the Mississippi, a 
few miles above Dubuque, and in the heart 
of the lead region. The town was better 
known to the miners as “ Snake Hollow,” as 
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lead was first found in a ravine of that name. 
Here he entered upon practice and was suc- 
cessful. A modest, unassuming manner, 
little in keeping with the rudeness and 
boisterousness of those times in that section, 
did not obscure his talents, and he became a 
popular and prominent lawyer. The miners 
and settlers soon found that he was careful, 
painstaking, conscientious, and always sober, 
and that implicit confidence could be placed 
in him, and they took his advancement in 
their own hands, and conferred honors upon 
him of their own motion without even 
stopping to consult him as to whether he 
would be a candidate or not. 

In 1847, he was elected a delegate from 
Grant County to the second constitutional 
convention. He was one of the youngest 
members of the body, and one of the most 
modest of men. But he soon took rank 
among the ablest, clearest debaters. Cau- 
tious and conservative, careful as to details, 
it was admitted on all hands that he made a 
most valuable member. It is said by those 
who attended the debates and reported the 
proceedings, that ‘‘ he had taken prominent 
part in the shaping of all the more important 
articles of the constitution.” 

In 1848, the Whig convention, held in 
the western half of the State, put him in 
nomination as candidate for Congress. He 
was not a seeker after the nomination, was 
not present, and at first was quite incredulous 
in believing the report of his nomination. 
He accepted and made a vigorous canvass, 
speaking for “Old Zach Taylor” and Whig 
principles. The modest bearing, yet able 
arguments, of the young lawyer made him 
friends, and he was elected. In the exciting 
sessions of the 31st Congress he upheld the 
principles of the anti-slavery wing of the 
Whig party and voted against the fugitive- 
slave law. Not deeming it exactly proper 
for a new member, and having little sympa- 
thy with the unending speech-making of 
that day, he took little part in the debates, 
but was active and zealous in the wing then 





opposing the extreme demands of the South. 
He voted for the abolition of slavery in the 
District of Columbia and for the admission 
of California; also, against the fugitive-slave 
law, because it was inhuman, against the 
organization of the territories without the 
Wilmot Proviso, and against paying ten 
millions to Texas. 

On retiring from Congress in 1851, Mr. 
Cole again entered vigorously upon the 
practice of law in Potosi, then a stirring 
town and aspiring to rivalry with Dubuque. 
He was again put in nomination in 1853, 
without his knowledge, this time by the 
consolidated Whig and Free-Soil party — 
which organized as the Republican party the 
following year — as its candidate for attor- 
ney-general, but with the entire ticket he 
met defeat. In the winter of 1855, as Judge 
Crawford’s term was about to expire, the 
anti-slavery element was opposed to his re- 
election, as his dissent from the decisions in 
the fugitive-slave-law cases had gone against 
the grain of the zealous Republicans of the 
State. A Republican caucus of the mem- 
bers of the legislature was held to consider 
the question; and it was decided to put up 
young Cole of Grant as a candidate for as- 
sociate justice of the Supreme Court. He 
was at the time at home, several days’ 
journey overland, and had no knowledge of 
what was going on at the State capital, and 
it had never entered his thoughts that he was 
to become one of the judges of the highest 
court of the State. Judge Crawford was a 
strong candidate, very popular in that por- 
tion of the State, and, in his modesty, Mr. 
Cole insisted that he was not able to fill the 
high office. Against his own protest his 
friends almost compelled him to make the 
canvass, little expecting that he would be 
elected. But to their surprise the result was 
in his favor, and he took his seat on the 
bench as one of the associate justices in 
June, 1855, and occupied it continuously 
until 1880, when he became chief justice. 
He was re-elected in 1861, 1867, 1873 and 
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in 1879 under the amended constitution for 
ten years. Heserved until January 4, 1892, 
when he retired from the bench, “ carrying 
with him not alone the reverent respect and 
high esteem of his brethren of the bench and 
bar, but laden with the spontaneous tributes 
of their affection and with their earnest wishes 
that many years of health and happiness may 
yet be his lot and portion.” 

Only once during his terms did he meet 
with anything amounting to considerable 
opposition. In the early history of the State 
many farmers had been induced to mortgage 
their farms, giving the mortgages as col- 
lateral security to the bonds of projected 
railroad companies. The Supreme Court 
sustained the validity of these mortgages. 
The Farm Mortgage League then called out 
James H. Knowlton as their candidate, in 
1861, but Cole was re-elected by a large 
majority. 

For more than thirty-six years he served 
on the bench. His judicial labors are found 
in seventy-eight volumes of Wisconsin re- 
ports—from volume four to eighty-one, in- 
clusive—and his consideration was given to 
about eight thousand causes, many of them 
of the greatest importance, and settling the 
policy of the State and its rules of law on 
new and difficult topics. It is a record of 
judicial labor that has seldom been sur- 
passed. He sat in the decision of the great 
Bashford 7. Barstow case (4 Wis. 567). He 
delivered the judgment of the Court in the 
Grimer case (16 Wis. 423), sustaining the 
power of the President to call out the militia 
and execute the laws of the Union, and for 
that purpose to draft and-.call into the field 
quotas from the several States. He gave an 
elaborate opinion in the Kemp case, denying 
the validity of the President’s proclamation 
of September 24, 1862, generally suspending 
the privilege of the writ of habeas corpus 
(16 Wis. 359). He also gave the opinion 


in the case of Jones v. Estate of Keep (19 
Wis. 369), holding that the Act of Congress 
of 1862, requiring stamps to be affixed to 





the writs and process of state courts, was 
unconstitutional. These decisions were made 
at a time when any dissent from the legisla- 
tion to put down the rebellion or strengthen 
the arm of the Federal government in 
its great struggle was likely to meet with 
the criticisms of patriotic men_ sternly 
in earnest. In many cases during his 
long service, the cause involved questions of 
vast importance to the State and some 
of national concern, when the weak or tim- 
orous judge, thinking of his re-election, 
would “look out of the window to see how 
the wind blows.” Such was never imputed to 
the members of the court in which Judge 
Cole sat until one generation had succeeded 
another on its bench and at its bar. 

Since his retirement, Judge Cole has re- 
sided in Milwaukee with his son, and has 
acted as advisory counsel in important cases. 
He also has devoted himself to a systematic 
course of reading of the British poets and 
other choice literature, thus finding delight- 
ful companionship in the evening of his 
long and useful life. His life has been pro- 
longed, despite its laborious tasks, by a tem- 
perance and regularity that make him an 
exemplar to the members of his profession. 


LUTHER S. DIXON was born in Milton, 
near Burlington, in the valley of the La- 
moille, Vermont, June 17, 1825, of the sturdy 
stock of New England farmers of the early 
part of the century. His early training was 
in the common schools and academies, or 
“‘ select schools,” of that region, and a year 
or two at Norwich military academy, which 
was then under instructors of marked ability. 
There he took high rank, and was an excel- 
lent scholar in Latin. In this school, still a 
successful and excellent institution, he re- 
ceived the thorough instruction and severe 
mental and physical discipline so valuable in 
forming character. One of his memories 
was of an “experience march” to Boston 
and back, in which the cadets were tough- 
ened to march under knapsack, and tasted 
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the realities of war service, when the skin 
adhered to the sock, taken off after the day’s 
march. 

The smart Vermont boy of that period 
must “ teach school winters.” Young Dixon 
had this experience, and thus earned money 
to enable him to prosecute his studies. The 
present writer well remembers the tall and 
handsome cadet who taught school in the 
Lamoille valley, and 
whose manly form 
and winning manners 
made him the admira- 
tion of the belles for 
miles around, in the 
sleighride parties and 
country dances of 
that mountain region. 

Young Dixon read 
law with Hon. Luke 
P. Poland, then of 
high standing as a 
lawyer, and after- 
wards a judge of the 
Supreme Court and 
a United States Sena- 
tor from Vermont, 
and later a prominent 
member of Congress. 
Dixon came to the 
bar in 1850, in his 
native State. The 
West was then the 
inviting field to the 
young men of New England, and Wis- 
consin was then well on the frontier. He 
established himself at Portage, in this State, 
in 1857. A young man of such manly 
bearing and winning personality could not 
but draw clients and make friends. He 
was twice elected district attorney: While 
serving as prosecutor he tried a murder case 
against two of the older and ablest lawyers 
of the State with an ability and success that 
brought him into local prominence. A 
vacancy occurring on the bench of the Ninth 
Judicial Circuit in 1858, Governor Randall 
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appointed Dixon circuit judge. He dis- 
charged the duties of this position with great 
satisfaction to the bar of the circuit, then 
an exceptionally able and critical one. 

In 1859 Chief-Justice Whiton’s death 
cast on Governor Randall the duty of mak- 
ing an appointment to fill the vacancy until 
an election could be held. He appointed 
Judge Dixon, who was then thirty-three 
years of age, and had 
had but a few months 
judicial experience. 
He was comparative- 
ly unknown through- 
out the State as a 
lawyer and _ jurist. 
There was an im- 
pression, among 
those who did not 
know him, that he had 
not had sufficient pro- 
fessional training and 
judicial experience to 
fit him for so respon- 
sible a place. Gov- 
ernor Randall was 
himself an able jurist, 
and correctly estimat- 
ed the powers of his 
appointee, who soon 
gave evidences of a 
judicial power and 
ability that amply 
vindicated his ap- 
pointment. His mind was discriminating, 
his memory retentive. He had robust com- 
mon-sense, a nice sense of justice, and was 
well imbued with the principles of the com- 
mon law and of equity jurisprudence. 

“‘He came tothe bench,” says the veteran 
Judge Cole, who was his associate during his 
entire service, ‘at a most critical period in 
the history of the Court. Questions of con- 
stitutional law — involving the objects, the 
limit, and rule of taxation under our -Con- 
stitution; of the validity of municipal in- 
debtedness ; of the liability of railroad cor- 
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porations for injuries for negligence of their 
employees; of the relation of the State and 
Federal judiciary; soon to be followed by 
the supremely important questions growing 
out of the Rebellion, such as the power of 
the President to suspend the writ of habeas 
corpus ; the validity of the law authorizing 
the draft, and one permitting the soldiers in 
the field to exercise the elective franchise ; 
the validity of the legal tender acts; the 
right of Congress to tax the process of 
State courts; and other kindred questions of 
transcendent interest to the people of the 
State and nation — were before the Court or 
soon to come before it for decision. Judge 
Dixon, in the disposal of these cases, played 
no subordinate part. It was not in his nature 
to rely on others in the examination and 
decision of causes. He must form his own 
opinions by his own study and research, 
master the facts of the case and the princi- 
ples of law applicable to it for himself, think 
his way through and over whatever obstacles 
and difficulties were presented, by the light 
of his own judgment; and he always did so.” 

Very soon after his appointment his judi- 
cial fearlessness and stamina were put to the 
test. The Court had previously decided 
the fugitive slave law unconstitutional, and 
that the State courts and judges could issue 
writs of habeas corpus and discharge pris- 
oners from custody who were arrested by 
Federal authority for violating it. Booth, 
as previously narrated, had been convicted 
in the United States District Court, under 
Judge Andrew G. Miller, for assisting in the 
rescue of Glover, the fugitive slave, and had 
been convicted, and the Supreme Court of 
Wisconsin had, upon habeas corpus, dis- 
charged him. The Court had also, in 1857, 
disregarded the writ of error sent down by 
the Supreme Court of the United States to 
call up the record for review, and had di- 
rected its clerk to make no return to it. In 
1859 the Supreme Court of the United 
States, having obtained a copy of the record 
unauthenticated, proceeded to review and 





reverse the decision, in the case of Ableman 
v. Booth, 21 How. 506, and sent down its 
mandate and remittitur. A motion was made 
to file them. On this motion Chief-Justice 
Dixon filed a lengthy opinion in support of 
the appellate jurisdiction of the Federal Su- 
preme Court over the case. (11 Wis. 498.) 
This raised a storm of censure in the Repub- 
lican party, to which Dixon belonged. The 
Republican press opposed his election, which 
must be held in the spring of 1860. A 
“ state-rights ” candidate was put in nomina- 
tion. Chief-Justice Dixon was called out 
to “run independent.” The Republican 
press quite generally opposed his election, 
though a very considerable portion of the 
Republican party did not endorse the ultra 
“ state-rights ” position of the court in deny- 
ing the appellate jurisdiction of the Federal 
court of last resort in the fugitive slave law 
cases. Judge Dixon received his first elec- 
tion from the people by a majority less than 
400, in a vote of about 113,000. The cam- 
paign was quite spirited, especially in the 
newspapers. A notable event of the elec- 
tion was a speech by Hon. Abram D. 
Smith, ex-judge, in support of the decisions 
he had made, and an answer to it by Hon. 
Timothy O. Howe. These speeches were an 
elaborate discussion of the aspect of the 
“state-rights”” doctrines, which had attract- 
ed such wide attention. 

The war came on, and the “ state-rights ” 
question soon became, to use the familiar 
phrase of the politician, “a dead issue.” 
Judge Dixon’s subsequent elections were 
without opposition, except one which sig- 
nally demonstrated his strength with the 
people. He found it hard to support his 
family on the small pay allowed. In 1867, 
the salary was raised by law from $2,500 to 
$3,500, but by the Constitution this increase 
could not apply to his then present term. 
He resigned, and the governor at once ap- 
pointed him till the vacancy could be filled 
by election. The Democracy were then 
organizing for the presidential campaign of 
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1868, and sought to make capital out of the 
fact that the chief justice had evaded the 
constitutional bar to increase of salary by a 
resignation and reappointment. They ran 
Judge Charles Dunn against him in the 
judicial election of 1868, but he was elected 
by a large majority. He was chief justice 
until 1874, when he resigned, in the midst 
of his term. The meagre salary ($5,000) 
drove him to seek more lucrative employ- 
ment at the bar. The bench and the bar 
greatly regretted to lose his judicial work, 
for he stood admittedly among the foremost 
judges in the Union. His reputation had 
become national. 

His decisions are always interesting read- 
ing. They are notable for their logical 
strength, and are never wanting in an un- 
studiéd eloquence and beauty of expression. 
He was a man of original mind. He did 
his own thinking and reached his own con- 
clusions. Free from pride of opinion, he 
could review his own decisions, acknowledge 
errors, and reverse or overrule himself. 
Usually of a serious and solid tone and style 
of discussion, there occasionally crept into 
his opinions some quaint phrase or meta- 
phor or illustration revealing the wealth of 
humor which bubbled out in his private con- 
versation. In one case, where he was com- 
pelled to hold that the “ married women’s 
act,” allowing the wife to hold and control 
her separate estate, had not absolved the 
husband from liability for the ante-nuptial 
debts of his wife, he said: ‘‘ The modern hus- 
band is twice happy. First, he is happy as 
the quiet spectator of his wife’s enjoyment 
of her property; and again he is happy in 
paying her debts, or, if he refuses, in being 
sued and compelled to pay.” (19 Wis. 336.) 
In another case he was combating the posi- 
tion that a person could build a store build- 
ing, rent the lower floors, and live with his 
family in the fourth or fifth story, and claim 
the whole building as an exempt homestead, 
and he illustrates the absurdity, as it seemed 
to him, of the position. He says: “ We are 





told in history that Diogenes, the celebrated 
cynic philosopher, at one time took up his 
abode in a tub belonging to the temple of 
Cybele. I suppose the tub became zfso 
facto a dwelling-house, in the ordinary sense 
of that word; and that hereafter strict pro- 
priety of language will require us to say that 
he lived in a dwelling-house belonging to 
the temple instead of a tub. Nay, more, I 
suppose the moment the philosopher got 
into the tub, that he might, had he been so 
inclined, have claimed it as exempt under 
the operation of a statute like ours.” In a 
case under the statute forbidding the selling 
of liquors to minors, the point urged in de- 
fense was that the defendant did not know 
that the vendee was a minor, and that the 
statute ought to be construed as if the word 
“knowingly” were in it. Judge Dixon took 
the other view, and succinctly states the law 
to be that the saloon keeper “ must know 
that the person to whom he sells is a guadz- 
fied drinker, within the meaning of the stat- 
ute; and, if not, he acts at his peril.” 

During the war he very much desired to 
leave the bench and enter the military ser- 
vice, as he had received in his youth a mili- 
tary education, but his services were so much 
needed in the Court in that crucial period 
that the governor dissuaded him from it, 
and from a sense of duty he remained in 
judicial drudgery, when all his inclinations 
were towards the field. 

Judge Dixon, after leaving the bench, 
entered upon a lucrative practice. He set- 
tled in Milwaukee and organized a strong 
law-firm and was retained in much important 
litigation. One of his first appearances was 
in the famous “ granger cases.” The Pa- 
trons of Husbandry had become a strong 
order among the farmers. Strongly im- 
pressed with the idea that the railways were 
charging exorbitantly for freight and pas- 
senger carriage they made a special effort to 
carry the legislature in the fall of 1873 and 
the following winter. The Democracy were 
shrewd enough to nominate for governor a 
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prominent farmer and leader in the granges. 
The legislature and the governor were 
elected on the ‘‘ boom” of this new issue, 
and at the following session a law was passed 
fixing a limit to railway freights and fares 
within the State. The railway companies 
took advice from distinguished’ sources, and 
having the written opinions of B. R. Curtis, 
William M. Evarts and George F. Hoar, 
that the law was unconstitutional, refused to 
obey it, and so notified the governor. 
Thereupon suits were instituted—one by 
the State to enjoin the companies from dis- 
regarding the law, one in the Federal court 
by some non-resident landholders to enjoin 
the State railroad commissioners from taking 
any step to enforce the law. An able array of 
counsel appeared on both sides with ponder- 
ous printed arguments. Judge Dixon was 
retained in behalf of the State, and his 
friends were out in great force to hear “ the 
effort of his life” at the bar. They were a 
little surprised and disappointed when he 
began. He had no brief; he hesitated. He 
pulled first from one pocket and then another 
little scraps of paper on which he had jotted 
down points and authorities. His effort to 
the audience seemed a flat failure; but, it is 
told that, when the judges met in the consul- 
tation room, Judge Davis remarked, “ Dixon 
has told us the law of this case,” and the 
Court, and later the Supreme Court of the 
United States, followed his exposition, and 
settled the then burning question as to legis- 
lative control over corporations. The case 
in the Supreme Court of the State was ar- 
gued the same summer, and there the valid- 
ity of the law was upheld in one of the most 
interesting and able opinions of the late 
Chief-Justice Ryan, which is read, far and 
wide, for its masterly style and close judicial 
reasoning. 

Judge Dixon would never be drawn into 
partisan politics. In 1875, in a dead-lock 
between candidates for the United States Sen- 
ate, Dixon could have been elected if he had 
but consented. ‘I cannot afford it,” he said. 





In 1879, he was obliged to leave Wiscon- 
sin and seek higher altitudes on account of 
an asthmatic trouble that debarred him from 
refreshing sleep. He was banished by the 
rigor of our climate. He there built up a 
large practice, and gradually disengaged 
himself from his Wisconsin clientele. On 
his leaving for the West, the bar of Mil- 
waukee tendered him a banquet, which he 
gracefully declined. He detested notoriety 
and preferred to work quietly and unostenta- 
tiously at his professional labors, and to 
meet his friends in social intercourse in an 
informal way. 

His malady wore upon him and sapped 
the foundations of a constitution of great 
strength and vigor, but he labored constantly 
and successfully in Colorado, feeling always 
an exile from Wisconsin. He came home to 
Milwaukee in the latter part of November, 
1891, after a professional visit to Washing- 
ton, worn down by his long struggle with 
the cruel malady. On the 6th of December 
he died, lamented by all, and by his profes- 
sional brethren honored and beloved as 
but few are. In the memorial proceed- 
ings held in court and given in the eigh- 
ty-first volume of Wisconsin reports are 
many eloquent and tender tributes to his 
memory. 

His work is found in the twenty-six vol- 
umes of reports beginning with the ninth 
and closing with the thirty-fifth. He has 
indelibly impressed his name upon the jur- 
isprudence of the State. ‘ His judgments 
are among its jewels,” said one of his 
eulogists, Hon. Charles E. Dyer, himself of 
long service as a Federal Judge. ‘ Without 
exception they bear the stamp of his pene- 
trating and vigorous mind. None fail in that 
lucidity of statement, strength of diction and 
cogency of argument which were his happy 
gifts. If his intellect was not what may be 
called brilliant, it was comprehensive and 
powerful.” “The name of Dixon is the 
synonym of Justice, Integrity, Truth and 
Honor. These were virtues which illumined 
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his character, radiant as the sunlight, shining 
as the stars.” 


BYRON PAINE was born in Painesville, 
Ohio, October 10, 1827. His father was Gen- 
eral James H. Paine, a lawyer of good 
ability, and prominent as one of the leaders 
of the great antislavery movement. He 
was from Puritan stock, and at one time 
lived in Vergennes, 
Vermont, though 
born in Connecticut. 
He settled in Paines- 
ville, Ohio, in 1821, 
and became promi- 
nent as a lawyer and 
as one of the sterling 
abolitionists of the 
time. He died, some 
eight years after his 
son’s death, at the 
advanced age of 
eighty-seven years. 

General Paine re- 
moved to Milwaukee, 
Wis., in 1847, with 
his family, and there 
practiced law. His 
son, Byron, studied 
law with him, and 
was admitted to the 
bar in 1849. He re- 
ceived in youth a 
thorough -academic 
education, but was not learned in the Greek 
or Latin. He became a fine German 
scholar, and in his youth made political 
speeches in that language, and during his 
later judicial life loved to refresh his mind 


with the productions of Lessing, Schiller | 


and Goethe. He was fond of sports, and in 


his boyhood, deer-hunting was his delight, | 
and the woods near Milwaukee afforded | 
He was a strong, athletic, | 
manly youth, vigorous in body and mind. | 


this noble game. 


He found great pleasure in billiards and 
chess. 





BYRON PAINE, 


| our lives. 


During the leisure of his early practice, 
he wrote for the public press on the subject 
of slavery and the great controversy between 
the sections then waging. He frequently 
entered into popular discussions. Thus he 
acquired facility of composition, great readi- 
ness in the clear and forcible expression of 
ideas, and an eloquence rarely equalled and 
never excelled by any public man of the 
State. His name be- 
came prominent in 
the events following 
the seizure of Glover, 
the fugitive slave, of 
which an account 
is givenabove. With 
all his soul Byron 
Paine hated slavery, 
and the arrest of the 
poor black man 
aroused all the sym- 
pathies of an ardent 
nature and all the 
powers of a mind sin- 
gularly strong and 
gifted. In 1854, he 
made an argument 
against the constitu- 
tionality of the fugi- 
tive-slave law, which 
started him on the 
road to fame. as a 
jurist and advocate. 
Of his labors in that 


| case, his opponent, Edward G. Ryan, said: 


‘‘When I first met Judge Paine at the bar 
he was still a very young man, but he had 
already given unmistakable evidence of 
the power that -was in him. The first 
opportunity I had of forming an estimate 
of his high ability was in the famous 
case under the fugitive-slave act, in 1854 
and 1855. He was employed for the 
defendant; I, for the United States. We 
both brought to the case, not only ordinary 
professional zeal, but all the prejudices of 
He was a frank and manly aboli- 
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tionist. I was as decidedly what was called 
pro-slavery. We were both thoroughly in 
earnest. The case was attended with great 
popular excitement; it was one of many 
muttered sounds of troubled elements fore- 
boding the great storm which has since 
passed over the country. He died un- 
doubtedly believing that the results had 
justified his views. I shall probably die 
believing that they have justified mine. I 
thought him a fanatic. He probably thought 
me one. Possibly we both were. But in 
all that antagonism and excitement, I could 
not fail to see and do justice to the integrity 
of his motives, or the ability of his conduct. 
I then conceived an estimate of the beauty 
of his character, and of his great professional 
ability, which has never since changed, and 
which will probably be among the last and 
dearest memories of my professional life. 
The printed brief which he submitted in that 
case was the ablest argument I ever met 
against the constitutionality of the fugitive- 
slave act. It established in my mind his 
great learning and resources as a cultivated 
lawyer. And yet I remember well the 
modesty of his demeanor on the argument, 
so admirably accompanying such high abil- 
ity, in so young a man.”’ 

The great champion of the antislavery 
cause, Charles Sumner, wrote to Paine, pro- 
nouncing his argument admirable. ‘You 
touch the question to the quick,” said he. 
“For a long time I have seen it as you do. 
I congratulate you, my dear sir, upon your 
magnificent effort, which does honor not 
only to your State but to the country. That 
argument will live in the history of this 
controversy.” 

“T recall,” says the great jurist, Ryan, who 
was pitted against him, “the singularly able 
management of the defense, on the trial of 
the indictment in the Federal court. He 
disputed every inch of ground with signal 
address, and with all the hearty ability of a 
man who believed he was in the right. I 
shall never forget his closing argument. It 





has been my lot during a long professional 
life to encounter many able advocates. But 
I neyer listened to an argument before a 
jury more perfect for the case than that was. 
No man, not thoroughly able and thorough- 
ly earnest, could have made it. The court 
adjourned just as it was finished; and I 
remember well the noisy congratulations 
which were offered to the modest young 
advocate. He merited far more discrimina- 
ting praise. It established his reputation as 
an orator and advocate of a very high 
order.” 

His services in this contest were rendered 
without compensation, and at a time when 
his professional income was small. 

In 1856 he was clerk of the Senate, and 
in 1857 he was elected the county judge of 
Milwaukee County. The election tested the 
popular qualities of the brave, out-spoken 
champion of antislavery in a county strong- 
ly Democratic and conservative. He served 
here until 1859, when he was elected as 
associate justice of the Supreme Court, on 
the antislavery and guasz state-rights issue. 
In his argument in the Booth trial he had 
insisted and. argued with great force, that 
“the States.should have the right to judge 
in the last resort, when their sovereignties 
are encroached upon, and to take measures 
for their protection.” He was called out as 
a candidate on this issue, and after an excit- 
ing campaign—for a judicial office—he 
received some two thousand majority in a 
vote of eighty thousand. His radicalism 
and his youth led some of the conservatives 
to fear that he would be ‘a bull in a china 
shop” on the bench; but he soon became 
one of the ablest of judges, and all classes 
of people came to honor and esteem him. 
The beauty of his character, his perfect 
honesty, bravery in advocating what he 
believed to be right, his loyalty to truth and 
perfect honesty of purpose, added to mental 
endowments of a high order, made him uni- 
versally trusted and beloved. Chief-Justice 
Dixon spoke of him as “the strong light 
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and chief ornament” of the bench. Certain 
it is, that in his massive strength, simplicity 
and sweetness of character, his chivalric de- 
votion to his convictions, he was a most 
interesting and lovable character. Strong 
in body, robust, frank, sympathetic, keenly 
enjoying life in temperate ways, a model for 
imitation in all the duties of social life, he 
was a “marked man.” Says Ryan, his op- 
posite in political opinion and in general 
views of life and its duties, ‘‘ His character 
was uncommon. There was no possibility 
of confounding him with the crowd of re- 
spectable mediocrity. He was a high type 
of manhood, physical, mental, and moral. 
He was strong in all the nobler attributes 
of humanity; singularly free from all its 
meaner weaknesses. . . . But, above all his 
intellectual capacities, towered in him a 
singular purity of life and character. Able 
as he was, and equal to every position of 
life in which he was placed, the man’s 
character was as transparent and simple as a 
little child’s. In him, everything was open, 
direct and unaffected. The taint cf impos- 
ture never sullied his mind; the shadow of 
guile never fell upon it. His passionate love 
of truth was a mere instinct of his native 
disposition.” 

In 1864, he resigned from the bench to 
take part in the great struggle in which the 
country was then engaged. He was com- 
missioned Lieutenant-Colonel of the Forty- 
third Wisconsin Infantry, and served in the 
field until the close of the war. He then 
resigned, returned to Milwaukee, and en- 
tered upon the practice of the law. 

Judge Paine was not a man to seek the 
bubble reputation at the cannon’s mouth. 
His nature was too humane, too philan- 
thropic for him to regard killing people a 
desirable vocation. But he was of the stuff, 
morally and intellectually, that makes men 
walk the path of duty though swept with 
mitrail. He served in Tennessee in com- 
mand of the Forty-third Wisconsin Infantry. 
It was stationed at Johnsonville, on the 





Tennessee River, guarding a western out- 
post to keep Forrest and other Confederate 
raiders from tapping the long line of railroad 
that carried supplies to Sherman’s army, 
while it was fighting, inch by inch, its way 
to Atlanta in the bloody summer and autumn 
of 1864. ‘That infernal cracker line,” as 
General Sherman called it, kept thousands 
of troops on the alert, and stretched along 
from Louisville to the front. Colonel Paine’s 
command may be said to have stood listen- 
ing, month after month, for the approach of 
Confederate cavalry. It came at last while 
Hood was marching on Nashville, in Novem- 
ber, 1864; and for three days the command 
was under the fire of the enemy’s artillery, 
planted across the river. Later it marched 
to Decherd, Tennessee, on the Nashville and 
Chattanooga railroad, and there finished its 
year of service. 

On the roth of September, 1867, he was 
recalled to the bench. Judge Downer hav- 
ing resigned, Governor Fairchild but antici- 
pated the general wish in appointing him to 
fill the vacancy. The following election he 
was elected by the people for the residue of 
the term. 

But his career, so full of success and 
bright with promise of future usefulness, 
was soon to close. He appeared in the con- 
sultation rooms for the last time, November 
23, 1870. An attack of pneumonia was 
followed by a virulent form of erysipelas. 
On the 13th of January, 1871, he died, 
honored and esteemed by the bar as few 
are, beloved by his brethren of the bench, 
and most affectionately regarded by thou- 
sands for his goodness. 

An instance of his courage and loyalty to 
cenviction was shown amid the fiercest ex- 
citements of the war. He, with his brethren 
of the bench, discharged on the writ of 
habeas corpus, prisoners held in military 
camps on military warrants, denying the 
doctrine that martial law could prevail, or 
the writ of habeas corpus be suspended any- 
where in the country where the laws were 
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not silent in the midst of arms. (16 Wis. 


359.) 

An example of Judge Paine’s incisive style 
is found in State ex rel. Field v. Avery, 17 
Wisconsin Reports, 672. The case was one 
involving the legality of an election on the 
question of removing a county seat, a con- 
test in which frequently fraud, and sometimes 
violence and bloodshed, are incidents in our 
western life. In commenting on the point 
before the court, the Judge says: ‘The 
material question of fact involved in the 
issues was whether the frauds were com- 
mitted in the election at New Lisbon, on the 
county seat question, as alleged in the rela- 
tion. With other evidence to show those 
frauds, the relator offered the deposition of 
one Holden, who testified directly that a 
large number of spurious ballots were fraudu- 
lently placed in the box containing the votes 
on that question. This deposition was ob- 
jected to for several reasons, and among 
others, the respondent offered a subsequent 
deposition of the same, tending to show that 
he had been tampered with, and was intoxi- 
cated at the time his first was taken. Judg- 
ing the character of this witness from his 
two depositions, it is perhaps probable that 
the second sufficiently explains how he hap- 
pened to tell the truth in the first. Jn vino 
veritas.” 

One of the memorable cases in which Chief- 
Justice Dixon and Judge Paine ‘locked 
horns” is reported in the 25th Wisconsin 
Reports (p. 167). The question was whether 
a county could raise a tax to give a “ bo- 
nus”’ toarailroad company. The majority of 
the court ruled that the tax was void, unless 
the municipality subscribed for stock. Judge 
Paine dissented, taking the view now more 
generally prevalent, that the railroad was of 
such public utility that a tax to secure it 
was for a public purpose. In the dissenting 
opinion he used these words often quoted: 
“ Railroads are the great public highways of 
the world, along which its gigantic currents 
of trade and travel continually pour — high- 





ways compared to which the most magnifi- 
cent highways of antiquity dwindle into in- 
significance. They are the most marvelous 
invention of modern times. They have done 
more to develop the wealth and resources, 
to stimulate the industry, reward the labor, 
and promote the general comfort and pros- 
perity of the country than any other and 
perhaps than all other mere physical causes 
combined. There is probably not a man, 
woman or child whose interest or comfort 
has not been in some degree subserved by 
them. They bring to our doors the pro- 
ductions of the earth. They enable us to 
anticipate and protract the seasons. They 
enable the inhabitants of each clime to enjoy 
pleasures and luxuries of all. They scatter 
the productions of the press and of literature 
broadcast through the country with amaz- 
ing rapidity. There is scarcely a want, wish 
or aspiration of the human heart which they 
do not in some measure help to gratify. 
They promote the pleasures of social life 
and of friendship. They bring the skilled 
physiciz.. swiftly from a distance to attend 
the sick and the wounded, and enable the 
absent friend to be present at the bedside of 
the dying. They have more than realized 
the fabulous conception of the Eastern imagi- 
nation, which pictures the genii as transport- 
ing inhabited palaces through the air. They 
take a train of inhabited palaces from the 
Atlantic coast, and with marvelous swiftness 
deposit it on the shores that are washed by 
the Pacific seas. In war they transport the 
armies and supplies of the government with 
the greatest celerity, and carry forward, as 
it were, on the wings of the wind, relief and 
comfort to those who are stretched bleeding 
and wounded on the field of battle.” The 
whole opinion is in a similar vein, and is 
“mighty interesting reading,” as Horace 
Greeley would say. 

It is related that when this opinion was 
announced, and the above sentences attracted 
much attention, Harlow S. Orton, then at 
the bar, indulged in this comment: 
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“‘Humph! So it seems that a great question 
of constitutional law is to be determined on 
the point that railroads can deliver us early 
vegetables.” 


JASON DOWNER. Upon the resignation 
of Judge Byron Paine to enter the mili- 
tary service, in 1864, Governor Solomon ap- 
pointed Jason Downer of Milwaukee to fill 
the vacancy. This 
gentleman was born 
in Sharon, Vermont, 
September 9, 1813. 
His father was of 
English stock. The 
first ancestor in this 
country came from 
Salisbury, England, 
and settled in Hart- 
ford, Connecticut. 
On the mother’s side 
was the blood of the 
Huntington’s, a stur- 
dy English stock, nu- 
merous and promi- 
nent in New England. 
Downer was a farm- 
bred boy of the old 
New England type. 
He had plowed 
among the rocks, 
mowed with the 
scythe onthe hillsides 
and about stumps; 
he broke steers, wallowed in the snow to 
gather sap in March and made sugar in 
the woods, had his three months of school- 
ing in the winter, worked early and late 
in all seasons; breaking roads when the 
snowdrifts of a Vermont winter were higher 
than the stone walls on the roadsides, put 
there mainly to be rid of the boulders. In 
this tough tussle with the hardest of work 
among the busiest of workers, he developed 
as a boy. It was well calculated to take 
poetry and romance out of youth. 

When nineteen years of age, he entered 
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Kimball Academy at Plainfield, New Hamp- 
shire to prepare for college. Two years 
later he entered Dartmouth College, from 
which he graduated in 1838. Soon after, he 
went to Louisville, Kentucky, and there read 
law, and was admitted to the bar and began 
practice. 

Preferring a new country and the class of 
people that came from the Eastern states, he 
established himself in 
1842 in Milwaukee, 
in the territory then 
rapidly filling up with 
New England and 
New York people. 
His career at the bar 
was successful. He 
was a hard worker, 
managed his _ cases 
well, fought persist- 
ently for his client, 
asking and giving no 
quarter. He rather 
enjoyed driving his 
adversary to the shel- 
ter of the statute of 
jeofails and amend- 
ments. For a short ° 
time in his youth, 
about 1845, he gave 
attention to journal- 
ism, and was the first 
editor of the Milwau- 
kee “ Daily Sentinel,” 
now one of the strongest and most influential 
newspapers of the Northwest. But law had 
greater rewards, and he soon sold out his in- 
terest in the paper and gave his energies to 
practice. Frugal and a good saver, witha 
tact for making money, he accumulated 
what, for a lawyer, may be deemed a hand- 
some fortune. He stood high as a lawyer of 
force, learning and ability. He had few, if 
any, intimates among the lawyers, and was 
regarded by them a persistent, pushing prac- 
titioner, a formidable antagonist, who kept 
opposing counsel on the alert. 
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Governor Edward Solomon, himself a 
lawyer of the Milwaukee bar, deemed the 
cool, exact, methodical cast of Downer’s 
mind to be the beau ideal quality of the 
judge. Matt. H. Carpenter predicted that 
he would make a model judge. He entered 
upon his duties in November, 1864. He 
was elected by the people, unopposed, in the 
following April, for the term of six years. 
After serving nearly three years he volun- 
tarily resigned in September, 1867, finding 
the labor too confining and less congenial 
than he had expected. He was regarded as 
a fair, just judge. His mind clung rather 
closely to the strictness of the law, and was 
inclined — at least such was the belief of the 
bar — to underestimate the equitable aspects 
of the case in hand. 

His judicial labors are reported in the 
19th, 20th, and 21st Wisconsin Reports. 
The two opinions most important and long- 
est to be remembered that he gave are 
worthy of mention here. One was the case 
of Gillespie v. Palmer (20 Wis. 544), which 
arose as follows: The Wisconsin Constitu- 
tion, adopted in 1848, conferred the right 
of suffrage on white citizens, and white per- 
sons who had declared intentions to become 
citizens, etc. It was provided that “the 
legislature may at any time extend the 
right of suffrage to persons not therein enu- 
merated, but no such law shall be in force 
until the same shall have been submitted to 
a vote of the people, at a general election, 
and approved by a majority of all the votes 
cast at such election.’ In 1849, a law was 
passed conferring the right of suffrage on 
colored persons, otherwise qualified, and 
this law was submitted to the people at the 
next general election. A majority of the 
votes cast ou that question were in favor of 
the law, but many voters did not vote at all 
upon this measure, though voting for offi- 
cers, and the law did not receive a number 
of votes sufficient to be a majority of all 
the votes cast at the election. The State 
Board of canvassers construed the Consti- 





tution to mean that a majority of all the 
voters voting at the election must have voted 
for the law in order to give it force, and 
declared that it had been defeated for lack 
ofsufficient votes. This decision was accept- 
ed at the time, and the matter rested for 
sixteen years, and persons of color were 
not allowed to vote. But in 1865, when 
negro suffrage became a burning question, 
the decision made by the canvassers in 1849 
was challenged. Byron Paine, then home 
from the war, and ever the friend of the 
oppressed but recently liberated race, made 
up a case to test the question. Gillespie, a 
mulatto, otherwise qualified, presented him- 
self at the polling place of one of the 
wards in Milwaukee, and demanded that the 
inspectors receive his ballot. They refused 
to allow him to vote, solely on the ground 
that he was a colored man. He brought 
an action on the case against the inspectors 
of election, the facts being set forth in the 
complaint so as to raise the whole question 
on demurrer. From the order sustaining 
the demurrer, the case came on appeal to 
the Supreme Court. Judge Downer de- 
livered the opinion deciding that the proper 
construction of the constitutional provision 
was, that if a majority of the votes cast on 
the question were in favor of the law, it 
became operative, and hence that the law 
being in force, the inspectors had illegally 
refused the plaintiff's vote, and were liable 
on the case stated. Thus Wisconsin antici- 
pated the great constitutional amendment 
giving negro citizens the right to vote— 
really in 1849, but practically in 1866. 

The other case is reported as Druecher v. 
Solomon (21 Wis. 621). This was an 
action for false imprisonment. Druecher was 
charged as being one of a number of rioters 
who had resisted the draft in 1863. The 
draft commissioner appointed by the gover- 
nor, under the act of Congress, had been 
attacked at Port Washington in Ozuakee 
County, stoned, cruelly beaten and com- 
pelled to flee for his life. His house was 





ambi 

















YUM 


The Supreme Court of Wisconsin. 127 





gutted and much injured by the mob. 
Other loyal citizens had been set upon, their 
persons injured and houses damaged in like 
manner. The governor sent a detachment 
of troops to this scene of domestic insur- 
rection. The soldiers were fired upon by 
the mob, and a little outcropping of armed 
rebellion was in full activity in this County, 
largely settled by foreigners, who deemed a 
draft the worst of despotism. Druecher 
with others was arrested by order of the 
governor and after a few days turned over to 
the United States military authorities, by 
whom he was kept some weeks in confine- 
ment. For this he brought action against 
the governor. The court below directed 
a verdict for the defendant, and Judge 
Downer in a strong opinion justified the 
governor’s action. 

An incident or two must here be related. 
When Downer was at the bar he was a bold, 
aggressive champion of his client’s cause, 
and when he tried a case against John J. 
Orton, the contest had some of.the elements 
of a personal quarrel. On one occasion 
they were arguing a case in the Supreme 
Court, Downer had finished his argument 
and was packing up his papers to leave by 
an early train, while Orton closed on his 
side. Missing his spectacles, which he had 
closed in a book, Downer was hunting for 
them, first on one side of Orton then the 
other, looking on the floor and table with 
the air of a man making a search when in 
a hurry. Orton, visibly annoyed by this 
bustling about him, paused in his argument, 
glared at Downer, then putting hand in 
pocket, drew out a bit of coin, threw it 
down before Downer, saying: ‘ There! take 
that, I am tired of this mercenary hunt.” 

The lawyers and judges still laugh at a 
ludicrous incident which happened in court 
while Judge Downer sat on the bench. He 
was quite familiar with law cases and it was 
his habit while a case was in argument to 
recall some reported case he had read bear- 
ing on the point under discussion. He 





would suddenly throw up his hands, rise 
quickly, leave the bench and step into the 
library for the book. Chief-Justice Dixon 
had a favorite dog, who was his constant 
companion, and had the liberty of the con- 
sultation room—§in those days the three 
judges sat together in a large room, wrote 
their opinions and had their consultations 
all together. Everybody but Judge Downer 
loved Old Dick, as bench and bar knew 
the dog. The old fellow during the argu- 
ment of cases would lie at his master’s feet 
under the bench, dozing away with one eye 
askant on Judge Downer’s feet, from which 
sundry kicks had made him distrustful and 
shy of the stern associate justice. One day, 
while the judges were listening to argument, 
Old Dick lay at his master’s feet, rejoicing 
in his dozing way that it was beneath a 
dog’s dignity to pay attention to a legal 
argument. Suddenly Judge Downer arose 
with the peculiar flop of the arms that 
showed how a case in the books had oc- 
curred to him, which he must consult. The 
dog, startled from his doze by this sudden 
movement, also darted out to make his 
escape in the same direction, running be- 
tween the Judge’s legs. Down came dog 
and Judge in a promiscuous heap on the 
floor. The Judge gave a grunt, and the dog 
gave a yelp; and it was a question which 
expressed the most indignation, the aspect 
of the Judge or that of “ Old Dick.” Never, 
I ween, did court or bar find:it more diffi- 
cult to maintain due gravity than on this 
occasion. 

After his retirement from the bench, 
Judge Downer returned to practice, and to 
the management of his estate. Though 
twice married he had no children. But he 
planned for the perpetuation of his name in 
the spirit of the broad-minded benefactor. 
He gave liberally to the church, but made the 
special object of his bounty the Wisconsin 
Female College at Fox Lake, Wisconsin. 
He contributed most of the funds to build 
its principal building known as “ Downer’s 
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Hall.” Giving liberally during his life 
toward the support of this institution, he 
left a large part of his fortune, by his will, 
to its endowment. It has been removed 
to Milwaukee, and its name changed to 
Downer College in recognition of the gener- 
osity of its benefactor. It is now a flourish- 
ing institution. 

During the later years of his life, he grad- 
ually withdrew from practice, and traveled 
extensively in the United States and Europe. 





He was through life respected and esteemed 
as a just, honorable citizen. Less sym- 
pathetic in manner than some, less popular 
in those manners and graces that are called 
“ personal magnetism,” he had the genuine 
regard of all classes of people as a strong, 
forceful, upright man, safe counselor and 
loyal advocate. 

He died at Milwaukee, September 1, 1883, 
having almost reached his three-score and 
ten. 
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THE DEATH PENALTY IN THE UNITED STATES. 


HE bill introduced by Representative 

N. M. Curtis, of New York, “to re- 
duce the cases in which the penalty of 
death may be inflicted,” has now become a 
law. Roughly summarized, it abolishes the 
death penalty as to all crimes within the 
jurisdiction of the Federal courts, except 
treason, murder, rape, and capital offenses 
enumerated in the articles of war for army 
and navy; and even in murder and rape 
cases a jury is permitted to qualify its 
verdict of guilty by adding, “ without capi- 
tal punishment,” the penalty then being 
changed to life imprisonment at hard labor. 
The report of the House Judiciary Com- 
mittee carries an appendix, in which are 
grouped the fruits of a painstaking inquiry 
of Mr. Curtis into the state of the law con- 
cerning capital punishment in all civilized 
countries, from which he concludes that 
the United States ‘have undoubtedly the 
bloodiest code in the world.” 

The Federal statutes covering this sub- 
ject may be said to have been inherited 
from the English criminal code, and have 
undergone little change in their century of 
existence. They enumerated sixty offenses 
punishable by death. One of President 
Jackson’s messages contains statistics which 
show that, during the first thirty-seven years 
of the republic, conviction of a crime easily 
capable of proof was not hard to obtain, 
and that death was pretty sure to follow 
conviction of those crimes most revolting to 
public sentiment. Thus we find that of 
thirty-nine persons tried for murder thirty- 
five were convicted and twenty-two hanged ; 
and of nine tried for treason six were con- 
victed and five hanged, witnesses in such 
cases being presumptively abundant and 
public sentiment strong. On the other 
hand, of four persons tried for rape only 





one was convicted, and he was hanged, 
conclusive evidence of such a crime being 
hard to get, but public sentiment very 
strong. In the cases of crimes committed on 
the high seas, we find the differentiation 
following the same lines yet more plainly; 
for murder, there were three trials and two 
convictions, both followed by death; for 
sinking a vessel at sea there was one trial, 
the accused being convicted but pardoned ; 
while for piracy there is the remarkable 
record of sixty-seven trials, sixty-six convic- 
tions, and only eight executions —a con- 
trast which may be explained by the fact 
that most of the acts of piracy committed 
in those days were phases of the slave trade, 
which, though formally condemned by stat- 
ute, were winked at by the populace, and 
hence commonly pardoned. 

Coming down to very recent times, we 
find, in a report from the attorney general, 
that in the years 1890, 1891, and 1892, ofa 
total of 271 persons indicted in the United 
States courts for murder, only sixty-three 
were convicted, and only thirteen of the 
convicts put to death. In other words, 
taking for our index the commonest of 
capital offenses, and that which has pre- 
served in all epochs the most constant 
measure of public abhorrence, we must be 
struck with the great change which had come 
over the operation of the law; for the ratio 
of convictions to trials had declined, in the 
course of sixty-five years, from about ninety 
per cent to twenty-three, while the ratio of 
executions to trials had declined during the 
same period from more than fifty-six per 
cent to less than four. 

It was the steadily increasing dispropor- 
tion between trials, convictions, and exe- 
cutions which convinced Mr. Curtis that 
public sentiment has been undergoing a 
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marked change. A first hasty glance at the 
figures might lead one to infer a lowering 
of the value commonly set on human life, 
since the penalty for taking it has been of 
late so seldom enforced. Second thought, 
however, will suggest the inquiry whether 
the valuation has not risen, rather, since the 
life even of a person convicted of a heinous 
crime is considered too precious to be taken 
by organized justice itself, except in rare 
instances. 

These considerations led naturally to the 
question whether a law which received ap- 
parently so feeble a support from public 
sentiment was not worse in its effect on so- 
cial morals than no law at all. The fling of 
a murderer arrested several years ago, that 
“hanging is played out in New York,” is 
often quoted as proof that there ought to 
be no more mistrials or acquittals or par- 
dons till the notion cherished by this fellow 
has been rooted out of the minds of all his 
class. Some extremists have gone even to 
the point of urging the extension of the 
death penalty to a larger list of crimes. 
But the alternative suggestion is seldom 
broached — that a moderate law rigidly en- 
forced may carry more terror to the heart 
of the criminal than a rigid law moderately 
enforced. Is it not the absolute certainty 
of punishment of some sort, rather than a 
mere possibility of extreme punishment, 
which takes the spirit of bravado out of 
him? To the discussion of this phase of 
the problem Mr. Curtis has made an inter- 
esting contribution in his collection of data 
concerning the abolition of the death pen- 
alty for common crimes in other countries 
and in several of the United States. 

From Brazil comes the report that “ capi- 
tal punishment has been abolished for all 
crimes, and no increase has been noted in 
criminal statistics”; like reports come from 
Costa Rica, Italy and Russia; while from 
Portugal comes the statement that “the 
number of homicides formerly punishable by 
death has actually diminished since the 





abolition of the death penalty in 1867.” 
No reports as to the effect of the change 
come from Guatemala, Venezuela, or the 
fifteen cantons of Switzerland, where the 
death penalty has been abolished. On the 
other hand, Colombia reports “a marked 
increase of atrocious crimes”; and a five 
years’ experiment of abolition in Ecuador 
appears to have resulted in so considerable 
an increase of crime that the death penalty 
was restored for four offenses. 

In only four of our States — Maine, 
Michigan, Rhode Island, and Wisconsin — 
has the death penalty been wholly abolished. 
In the other forty-one States it ranges in 
application from one offense, as in Pennsyl- 
vania, to ten, as in Georgia. No statistics 
are given as to the resulting increase or de- 
crease of crime, but a record of the number 
of legal executions of the death penalty, and 
the number of lynchings from 1890 to 1895, 
might be supposed to throw some light 
upon the general social influence of an 
ultra-rigid criminal code. For convenience 
we reduce these statistics to tabular form : — 








Offenses | Legal exe- | Lynchings 
STATE. punishable | cutions in in same 

by death. | six years. six years. 
PR ccs cceees 10 75 96 
Peer re 7 47 116 
SE oe 7 32 104 
eer 7 17 7 
Arkansas ...........-- 4 40 73 
MIS Ss \b:e wisinic #0'4-9'0 4 29 21 
North Carolina ........ 4 20 14 
South Carolina .......- 4 47 34 
0 eer 4 30 44 














That too broad an inference must not be 
drawn from this comparison is evident from 
the fact that Mississippi, though recognizing 
only one offense as capital, has a record of 
thirty-two legal executions and ninety-eight 
lynchings, while Michigan, without power 
to inflict the death penalty lawfully, inflicted 
it lawlessly three times during the period 
under consideration. It is obvious that dif- 
ferences in social organization in the vari- 
ous sections of the country must be taken 
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into account. Density and character of 
population, race antagonisms, and, in the 
older communities, respect for tradition, are 
all important elements. A hard and fast 
code well adapted to one part of the coun- 
try might prove a failure in another. The 
Federal statutes cannot, of course, recog- 
nize sectional lines in prescribing penalties 





Hence the wisdom of such an 


for crime. 
elastic system as the Curtis bill proposes, 
whereby, in all save a few instances, the 
degree of severity with which a crime should 
be punished for the best interest of society 
in any particular district is left to the dis- 
cretion of a jury of the vicinage. 
— Harpers’ Weekly. 





LONDON LEGAL LETTER. 


Lonpbovn, Feb. 1, 1897. 


HERE is nothing in connection with practice at the 

English bar which is so puzzling to the visiting 
‘ American lawyer wandering curiously through our courts 
as the distinction between the Queen’s Counsel and the 
ordinary barrister. It is, indeed, very difficult to explain to 
him the difference that divides the functions of the solicitor 
from the barrister, and when once he has finally mastered 
this intricate boundary question, it is discouraging to be 
told that there is still another and even more subtle division, 
although a very grave and practical one, that separates the 
members of the so-called upper branch of the profession 
into two classes of advocates. At the last Thanksgiving 
Day dinner of the American Society in London, a witty 
woman who responded to one of the toasts suggested that 
American women ought properly to give thanks that they 
were not English lawyers, “for they are such incomplete 
sorts of men. There are the solicitors who have learned 
the law, but who have to get the barristers to practice it for 
them; and the barristers who practice law, but can’t do so 
until the solicitors give them the chance. So that it really 
takes at least two legal minds in this country to constitute 
one active intelligence.” The speaker might have gone 
one step further and invoked the aid of still another mind — 
that of the Queen’s Counsel — before the actual intelligence 
is perfect. 

If, for example, a layman desires some wrong, under 
which he fancies he suffers, righted, he must go, in the 
first instance, to a solicitor. He cannot take the advice of 
counsel directly. The barrister who may ultimately be 
brought into the case may be his most intimate friend and 
trusted companion. Nevertheless he must, for the moment 
at least, pass him by and go toa solicitor. The solicitor, 
after hearing all the facts will then set them out in a “state- 
ment of case for advice,” and lay this statement before 
counsel. If the latter advises that an action will lie, the 
advice is given to the solicitor, who in turn communicates it 
to the lay client. The next step is for the solicitor, if the 
matter is one of any technical importance, or involves any 
responsibility, to ask counsel to “settle” the indorsement 





that is to be made upon the writ. Thus indorsed, the writ 
is issued. It is returnable in eight days. Then the plain- 
tiff has six weeks in which to deliver his “ statement of 
claim.” This the solicitor likewise asks counsel to settle 
for him. If, after the defendant has delivered his defense, 
any question arises as to the reply, the solicitor again 
submits the matter tocounsel. The same course is pursued 
with regard to any interlocutory proceedings — applications 
to inspect documents, for particulars, and the like. It is 
within the province of the solicitor to attend in person 
at the disposition of such matters, but as the costs of 
briefing counsel to look after them will be allowed in the 
final taxing of the case, he delegates the duty and the re- 
sponsibility to the barrister. Finally, when the issues have 
been joined, and the case has been set down for hearing, the 
brief proper is delivered, — a voluminous document reciting 
a history of the antecedents of the parties, the occasion of 
their dispute, and its circumstances. With it are submitted 
what in America would be known as a “ trial brief,’’ that is, 
a list of the points involved, citations of authorities on ques- 
tions likely to arise, and elaborate “ proofs” of the witnesses, 
or what, after examination by the solicitor, they are ex- 
pected to testify to. There are also copies of the plead- 
ings, the correspondence between the parties before the 
writ was served, and of such documents as bear on the case. 
These voluminous papers, all of a uniform size, generally 
fourteen inches by eighteen inches, are all neatly folded 
and indorsed on the back with the title of the case, and 
the fee of counsel; and then, if the matter is of more than 
very ordinary importance, appear the words “ With you 
Mr. Blank, Q. C.’”’ Here is where the Queen’s Counsel for 
the first time appears. He has not been consulted at any 
preliminary stage of the proceedings, and his brief, identical 
in all respects with that of his junior, will probably not have 
been delivered to him more than three or four days before 
the case is called for trial. 

When at last the case is reached, a “ consultation”’ is held, 
sometimes in the lobby outside the court, but generally on 
the morning of the trial at the leader’s chambers, when the 
matter is hurriedly run over. Upon assembling in court, 
the leader occupies a place in the front row of the benches 
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reserved for counsel, and at both ends of this row there is 
a wicket gate to prevent intrusion upon these reserved 
seats; the space is known as being “within the bar.” His 
costume differs from that of his “junior,” who takes a posi- 
tion immediately behind him, in that his gown is of silk 
while the junior is restricted to one of alpaca or bombazine, 
or, technically,“ stuff.” Hence the Queen’s Counsel is known 
as the “silk,” and his being admitted within the bar as 
“taking silk.” The case being called, the etiquette between 
counsel provides that the junior shall briefly — in literally a 
sentence or two — announce the contents of the pleadings. 
The leader then makes the opening statement. This open- 
ing, particularly if a jury has been sworn, is a long and 
elaborate presentation of the case, in which everything, in- 
cluding the correspondence between the parties and what 
the witnesses are expected to prove, is set out in detail. 
Immediately at the close of the statement, which not un- 
commonly occupies an hour or two, the junior calls into the 
witness-box the first witness and takes him through his 
direct examination. At the close of the plaintiffs case, the 
leader on the other side opens in a similar way for the de- 
fense, and his witnesses are examined by his junior. The 
silks or leaders reserving to themselves the right of cross- 
examination. When the evidence is all in, the leaders ad- 
dress the jury'in turn, and then the case is summed up by 
the Court. 

It will thus be seen that what the barrister is to the solic- 
itor, so the Queen’s Counsel is to the barrister. To the 
solicitor all rights of advocacy, at least in the high court, 
are absolutely denied, while so far as the barrister is con- 
cerned, although he has the right, he exercises it only in the 
absence of hisleader. In some respects, the division of the 
work is an advantage to the client, as it enables him to avail 
himself, when the case is actually before the Court, of an 
advocate who, by reason of his engaging in no other work, 
and devoting his whole time to it, becomes specially trained 
in the most skilful and acceptable way of presenting the 
points in dispute. Unfortunately, these peculiar powers 
are not possessed by all Queen’s Counsel. The result is that 
most of the important work is done by half a dozen men 
who are naturally very much sought after. They find their 
tables loaded with briefs which they cannot possibly read. 
These briefs are therefore read and noted up for them by 
“ devils,” or young barristers who are only too anxious to 
handle the papers of a fashionable Q. C. If the notes are 
well made, the case is comparatively easy, and the opening 
statement is well delivered. But too often a solicitor who 
has marked fifty or seventy-five guineas on a brief which he 
has delivered to one of the prominent leaders, is in an agony 





of apprehension lest the papers have not been read or the 
leader has only a general idea of their contents. It is need- 
less to say that the junior is also on pins and needles as to 
the result, for he has no way of knowing how much the 
leader knows. Then, if the statement is well made, — and 
I must say that it is only rarely that the contrary happens,— 
the leader is as like as not to leave the court at its conclusion 
to go off to another case in another court to “ open” there, 
or to cross-examine a witness, or to address a jury. In his 
absence the junior goes on with the case, resigning it at 
once to the leader upon the latter’s return. 

Another disadvantage of the system is the cost it entails. 
The rule is that the junior shall have his brief marked with 
a fee which is two-thirds of that of his leader. If, there- 
fore, the leader gets fifty guineas, the junior must have 
somewhere in the neighborhood of thirty-two guineas, 
whereas, if he was alone in the case, he would be quite con- 
tent to take fifteen or twenty guineas. This, in some in- 
stances, is avoided by giving the leader a special fee which 
is not taken account of in arranging the fee of the junior. 
It is hardly to be wondered at, with a knowledge of these 
facts, that the costs of litigation are so enormous in this 
country. Ina probate case which has just been finished, 
no less than four Q. C.’s and five juniors represented the 
parties in interest in the contest of the will. It is open 
gossip that the costs will amount to close upon £15,000,— 
or $75,000! Of this amount, counsel will receive perhaps 
a tenth, the residue being expended in the solicitor’s work. 

There is one word that I may perhaps add to this attempt 
to enlighten American lawyers as to a feature of practice 
which I believe is confined exclusively to English and Irish 
Courts, and that is how or under what circumstances a 
junior may “ take silk.” This privilege, generally speaking, 
can be obtained from the Lord Chancellor, who alone con- 
fers it only after ten years of service at the bar as a junior. 
Exceptions are, however, made. Judah P. Benjamin took 
silk, if I remember correctly, after only three years’ practice, 
and Mr. Carson, who came over very recently from Ireland, 
where he had been the attorney-general, and a leader at the 
Irish bar, was granted silk after only about a year’s service as 
ajunior. It must not be assumed, however, that all barristers 
who have been called ten years apply for silk. Onthe con- 
trary, many successful men never desire to take it. It thus 


happens that the “junior” in the case may be a man of 
fifty or sixty years of age, with a large and lucrative practice, 
while the “leader ” will be of thirty-five or forty years, and 
of comparatively small experience. 
do not often occur. 


Such cases, however, 
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CURRENT TOPICS. 


An UNIQUE Law SCHOOL. — The Law School of 
the University of Buffalo is unique in one respect : 
the lecturers, with one exception, are active practi- 
tioners, and with four exceptions serve without 
compensation. The board comprises many of the 
ablest and busiest men in the city, and they make 
it a point to prefer their lecture engagement to 
professional business except when they are actually 
engaged in trials. The result is thus described in a 
recent circular issued by the board of control : — 

“In the course of the arguments at Albany it was discov- 
ered through the report of Mr. Franklin M. Danaher, 
Secretary of the State Board of Law Examiners, that of the 
seven law schools in the State, the Buffalo Law School 
stands at the head in point of standard ; that in percent- 
ages of successful examinations taken for admission to the 
Bar, our school is first, and a larger proportion of our 
graduates are successful than of any school. This fact 
itself was a powerful argument-against any proposed change 
in our system of instruction, and it indisputably established 
the truth that instruction in law is best secured from lawyers 
in the active practice of their profession.” 


DEFINITIONS. — We have recently gleaned a few 
legal definitions, new and old: — 

At.— A meeting of supervisors in a building 100 
feet from the court house is not ‘+ at the court house.” 
Harris v. State, 72 Miss. 960. 

Lottery. — A horse-race for stakes is not a lottery. 
Matter of Dwyer, 14 Misc. 204. 

Mineral Ore. —Granite is not a ‘‘ mineral ore,” 
but it is a ‘*mineral.” Armstrong v. Lake Cham- 
plain Granite Co., 147 N. Y. 495. 

Museum.— A ‘*museum” may comprehend an 
exhibition of ‘living animals.” Bostwick v. Purdy, 
5 Stewart (Ala.), 505. The question was one of 
the necessity for procuring a license under a statute 
requiring a license for any exhibition of ‘+ any mu- 
seum, wax works, feats of activity, sleight-of-hand or 
plays.” Taylor, J., delivered a learned and interest- 
ing opinion, in which he traced the word to its Greek 
root ‘‘to amuse.” The first museum, he says, was 
the Alexandrian library. He can see no difference 
between a collection of large animals and of one of 
small animals, nor can he see that there is anything 





‘* peculiarly deleterious” in the exhibitions specified 
in the act, nor any good reason why Mrs. Jarley 
should be taxed and Mr. Barnum go free. So Bost- 
wick, who waged this guz fam action, took one 
hundred dollars to himself. It seems also that 
another act was passed by the Legislature, reciting 
the instituting of an action against one Baldwin for 
a similar unlicensed exhibition, and the meritorious 
services of Reuben Chapman, attorney-at-law, in 
procuring judgment therein against Baldwin, and 
giving Chapman twenty-five dollars for his services. 
This act the Court deem an indication that the Legis- 
lature meant to include menageries in the term ‘* mu- 
seum.” 

Peddler. — A peddler is an itinerant vendor of 
goods which he carries with him and delivers. State 
uw. Parsons, 124 Mo. 436; 46 Am. St. Rep. 457; 
State v. Lee, 113 N. C. 681; 37 Am. St. Rep. 
649; State v. Moorehead, 42 S. C. 211; 46 Am. 
St. Rep. 719. 

Physician. — A dentist is not a physician, who 
may prescribe liquor on Sunday. State v. McMinn, 
North Carolina Supreme Court, 24 S. E. Rep. 523. 
Nor a ‘practitioner of medicine” exempt from jury 
duty. State v. Fisher, 119 Mo. 344; 12 L. R.A. 
799; People v. De France (Mich.), 28 L. R. A. 
139. 

Picture. — It is held in People v. Ketchum, 103 
Mich. 443, that a photographic negative is a ‘* pic- 
ture” within the meaning of a statute prohibiting the 
procuring of obscene pictures. But is a stereotype 
plate a print? 

Prowl. — This means ‘* to rove or wander stealth- 
ily, as one in search of plunder.” So where a 
magistrate issued a warrant against one on a deposi- 
tion that a burglary had been committed, and that 
the accused was ‘‘ prowling” around the premises 
about the time, it was held sufficient to afford rea- 
sonable ground of belief that he was the guilty per- 
son, and that no action of false imprisonment would 
lie. Swart v. Rickard, 148 N. Y. 264. 

Public Address. — A sermon is a ‘‘public ad- 
dress ” within a statute prohibiting public addresses 
on Boston Common. Com. wv. Davis, 162 Mass. 
510. 

Yearlings. — A yearling is ‘‘any animal in the 
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second year of its growth.” Therefore an indictment 
for stealing a ‘‘ yearling ” was held bad, in Stotten- 
werk v. State, 55 Alabama, 142. Von constat it 
might have been a baby. But in Berryman v. State, 
45 Tex. 1, it was held that *« as understood in com- 
mon language a ‘ yearling’ comes under the denomina- 
tion of cattle,” and so an indictment for stealing a 
‘* bull yearling” was good. The Century Dictionary 
defines it, ‘*a young beast one year old or in the sec- 
ond year of its age.” 


THE VOLUNTEER BARBER. 
Duffie v. Mathewson and others, 1 City Hall Recorder, 167. 


With crown and trident, 
And accents strident, 
A pseudo-Neptune reared his head, 
And planned to wrestle 
With an English vessel 
That off the Banks was heaving lead. 


With frisky motion, 
From out the ocean 
Her side with all his rout he boarded, 
And loud demanded 
There should be handed 
To him to drink of spirits hoarded. 


Of every station 
All made oblation 
Of rum or eke of cognac, 
Except one duffer, 
A British bluffer, 
Who fought them till his face was black. 


But quick they brought a 
Tub of salt water, 
And on a plank across, a-straddle, 
They held him raving, 
Gave him a shaving, 
And tipped him in the brine to paddle. 


That ruthless shaver 
The usual favor 
Of asking if the razor hurt, 
Had quite omitted, 
And all unpitied 
The victim struggled sazs his shirt. 


Nor did he chatter 
And ceaseless patter 
Of weather and of politics, 
Nor nostrums sell him, 
Nor falsely tell him 
His falling hair they soon would fix. 


To such a scoffer 
He made no proffer 
Of “ our sea foam” or “ ocean spray,” 
Nor tiresome wooing 
To try champooing 
And things to stop his growing gray. 





At length upstarting, 
And sorely smarting 
From scrape of rusty iron hoop, 
Eyes full of lather, 
He swore he’d rather 
Die than to treat that lawless group. 


So when that barber 
Arrived in harbor, 
He and the eight who shared the sport, 
In spite of flattery, 
Were sued for battery, 
And haled before a landsman’s court. 


A Gotham jury, 
In righteous fury, 
Declared such conduct was not nice; 
Though meant for funny, 
’T would cost them money — 
Forty-six dollars was the price. 


Extremely risky 
Such actions frisky 
Toward passengers by carrier, 
For some get huffy, 
Like Mr. Duffie, 
And raise a legal barrier. 


Artists tonsorial 
In regions boreal, 
This famous case lay to your soul, 
For sure the fact is 
’Tis ill to practice 
Your trade at sea beneath the Pole. 


A QUESTION IN CAMERA.—The London Law 
Journal has an entertaining department devoted to 
accounts of Moot Courts. In a recent number we 
find the following, which we commend to the atten- 
tion of law-school professors : — 


“The eighth general meeting of the Newcastle-upon- 
Tyne Law Students’ Society was held on December 16. 
Mr. H. S. Mundahl, barrister-at-law, in. the chair. The 
subject of debate was as follows: ‘ Mr. Kodak takes, with- 
out permission, a snapshot of a lady and a gentleman in a 
boat, under some trees. The gentleman has his arm round 
the lady’s waist. This photograph Mr. Kodak is in the 
habit of showing to his bachelor friends who visit him at 
his chambers. Major Sprightley has for some time past 
been very suspicious of a certain Mr. Brown, who, he 
considers, is too attentive to Mrs. Sprightley. A Mr. 
Smith, in company with Major Sprightley, calls at Mr. 
Kodak’s chambers one evening, and Major Sprightley is 
introduced to Mr. Kodak. Eventually Mr. Kodak shows 
his collection ef snapshots, including that of the lady and 
gentleman in a boat. Major Sprightley recognizes his wife 
and Mr. Brown, and Mrs. Sprightley, when charged, has to 
admit that she has carried on a foolish but innocent flir- 
tation with Mr. Brown. Major Sprightley declines to cohabit 
any longer with his wife. Has Mrs. Sprightley a right of 
action against Mr. Kodak?’ Messrs. E. C. Sanders and J. 
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W. Parrington opened in the affirmative, and Messrs. B. 
Townshend and S. D. Cole took the negative side. The 
following members also spoke: Messrs. Senhouse, Brown, 
Chapman, Lemon, Hadaway, and Brandling. The chair- 
man having summed up the debate and reviewed the law 
on the point, put the question to the meeting, when it was 
decided by a majority of six that Mrs. Sprightley had a right 
of action against Mr. Kodak; but on a further motion 
being put as to whether she could recover damages from 
him, it was unanimously decided that she could not.” 

This would seem to be hard on the lady ; she had 
a right to sue but not to recover! But it is probably 
explainable on the theory that on the first question 
the tribunal sat as a court, on the second, as a jury. 
It reminds us of that decision, in the New York Court 
of Appeals, that a wife had at common law right of 
action for the seduction of her husband by another 
woman, but that she could not maintain the action 
without joining her husband as plaintiff, because the 
damages belonged to him alone, and therefore the 
right was barren (in two senses). 





NOTES OF CASES. 


ANIMAL DEFAMATION. — There is a good deal of 
amusement in the law-books on the subject of defa- 
mation by likening one to a dumb beast. The latest 
authority on this point is to the effect that it is not 
necessarily libellous to call a man a hog. (There is a 
considerable class who esteem it no libel to call 
Shakespeare, Bacon.) Much depends on the context, 
for it may often appear that the charge was made only 
in a Pickwickian sense. In Urban v. Helmick, de- 
cided by the Supreme Court of Washington in July, 
1896 (44 Pac. R. 747), it appeared that a publica- 
tion referring to plaintiffs, who were hotel keepers, 
was as follows: ‘‘ In some localities there are hogs, 
called ‘ business men,’ that want it all. I believe in 
buying at home, and building up our own trade and 
town as much as possible; as the more business we 
do, the more money there is circulated at home.” 
It was held that the meaning attributed to the word 
«« hogs ” by the article itself did not render the publi- 
cation libelous Jer se. But in Wisconsin, it has been 
actionable to calla mana hog. (Solverson v. Peter- 
son, 64 Wis. 198; 54 Am. Rep. 607.) The exact 
charge there was that the plaintiff was «* an enormous 
swine, which lives on lame horses,” 2. ¢., the carrion 
of lame horses. The Court quite warmly said: «* How 
could a man be lower, meaner, or more filthy than to 
have the character, habits and ways of a swine ?” 
«« The plaintiff is compared with this low and filthy 
animal to indicate that he has fallen to the very low- 
est degree of human degradation, morally, intellectu- 
ally, and physically. It was supposed that the prod- 
igal had fallen to the very lowest condition, when he 





became the associate of swine, and lived upon the 
same food.”” No wonder that the plaintiff bristled up! 

It will not answer to call one’s neighbor ‘‘ a frozen 
snake” (Hoare v. Silverlock, 12 Q. B. 624), for that 
plainly refers to the fable about ingratitude. «+ An 
itchy old toad” is quite objectionable (Vellers v. 
Mousley, 2 Wils. 403). So of «¢skunk” (Massuere v. 
Dickens, 70 Wis. 83 [although phrased in Latin] ; 
Pledger v. State, ; nor to compare a lawyer to a bull or 
a goose (Baker v. Morfue, 1 Sid. 327). Nor to 
charge that a woman had been bitten by a cat and 
thereafter acted like one, mewing and posing to 
catch mice, etc. (Stewart v. Swift, 76 Ga. 280); 
nor to call an editor ‘‘a mouse most magnanimous,” or 
‘*avermin small” (Child v. Horner, 30 Mass. 510) ; 
nor to call one ‘‘ a black sheep” (McGregor v. Greg- 
ory, 11 M. & W. 287; Barnetv. Allen, 3 H. & N. 
38 1) ; nor to call aschoolmistress a ‘+ dirty slut” (Wil- 
son v. Runyon, Wright, 651) ; nor aman ‘a thiev- 
ing son of a bitch” (Reynolds v. Ross, 42 Ind. 
387); nor ‘‘ a thieving puppy” (Pierson v. Steorbz, 
Morris [lowa], 136); nor a broker a ‘lame duck ” 
(Morris v. Langdale, 2 B. & P. 284) ; nora detective 
officer in‘making an arrest, ‘‘a big brute” (O’Shaugh- 
nessy, v. Morning Journ. Ass’n, 71 Hun. 47) ; nor an 
insurance company a ‘‘ wild-cat company ” (Delaware 
etc. Ins. Co. v. Croasdale, 6 Hourt. 181), nor 
a ‘*scalper” a ‘* whelp” (Mauget v. O'Neill, 51 Mo. 
App. 35)- 

On the other hand, in old England it was safe to 
call a justice ‘‘a logger-headed, a slouch-headed, 
and bursen-bellied hound ” (1 Keb. 629), or an inn- 
keeper a ‘‘ caterpillar” (Vin. Abr. «* Act for Words,” 
U. a. 34). And so, in the celebrated case of Tom 
Fenn’s beer, it was held not actionable to say, that if 
the defendant should give his mare a peck of malt, 
and let her drink water, she would produce naturally 
as good beer as his. (Fenn v. Dixe, 1 Rolle, Abr. 
58.) 

In modern America it has been held not actionable 
to call a woman ‘a bitch ” (Shrinck v.. Kollman, 50 
Ind. 336; K. v. H. 20 Wis. 239), ‘‘ although a very 
coarse and ruffianly expression,” yet not equivalent 
to ‘+ prostitute.” 

In the celebrated Mezzara case (2 C. H. Recorder, 
113) it was held libellous for an artist to append 
asses’ ears to a portrait of a legal gentleman who sat to 
him and would not pay for the work. 


RESTRAINT OF MARRIAGE. — Is it the policy of 
the common law to look with disfavor on the remar- 
riage of widows? Such would seem to be the inference 
from Herd v. Catron (Tennessee Supreme Court, 
37 S. W. Rep. 550), in which it was held that a 
condition in a will, that if testator’s widowed daughter 
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marry again, the share bequeathed to her shall go to 
her son, is valid, as the rule forbidding conditions in 
general restraint of marriage does not extend to 
second marriages. The Court said that one of the 
exceptions to the rule that conditions in general 
restraint of marriage are void, — 


“ Recognized by the general current of authority, and by 
the almost universal concurrence of modern judicial opinions, 
is that such a condition in restraint of marriage does not 
extend to the case of a second marriage. The principle 
itself was borrowed from the civil law, in which widows, as 
observed by Lord Thurlow in the principal case on that 
subject, were excepted from the Novels (Barton v. Barton, 
2 Vern. 308); and this exception has been continued 
throughout modern English and American authorities. 
Further, on this question, Mr. Beach, in his work on the 
Law of Wills (section 234), says: ‘The present state of 
the law as regards conditions in restraint of the second 
marriage of a woman is this: that they are exceptions to 
the general rule that conditions in restraint of marriage are 
void, and the annunciation of that law has been gradual. 
In the first instance, it was confined to the case of the 
testator being the husband of the widow. In the next 
place it was extended to the case of a son making a will in 
favor of his mother. Then came the case of Newton vz. 
Marsden (2 Johns. & H. 356, decided in 1862), in which 
it was held to be a general exception, by whomsoever the 
bequest may have been made (Allen v. Jackson, 1 Ch. 
Div., 399).’ The whole subject will be found discussed by 
Mr. Beach, in sections 233-237; in Schouler on Wills, 
sect. 603; Story’s Eq. Jur., sect. 276-291; in Pritch. 
Wills, sect. 155-160; and in the case of Scott v. Tyler, 2 
White & T. Lead Cas. Eq., 429-512, and note.” 


SURGICAL DISCRETION.— A very novel case regard- 
ing the right of a surgeon to go beyond his specific 
authority in performing an operation was recently 
tried in London. Miss Beatty, a hospital nurse, 
submitted herself to Mr. Cullingworth, an eminent 
surgeon of London, for an operation of ovariotomy. 
It was admitted by the defendant that she forbade 
him to go beyond the single operation, but he testified 
that he refused to perform the operation under that 
condition and told her she must submit to his discre- 
tion. This she denied. Finding it necessary, in 
his opinion, to perform the double operation to prolong 
her life, he did so. He testified that in view of the 
patient’s wish he had hesitated, but he concluded to 





overrule her objection. In consequence she felt 
compelled by conscientious scruples to break off her 
marriage engagement. The most eminent surgeons 
testified that they would refuse to operate under such 
a restriction. Sir Thomas Wells, however, the 
greatest expert, testified that he thought that the 
double operation in this case was unnecessary, but 
he had no doubt the defendant acted conscientiously. 
The defendant and his assistant testified that the 
plaintiff would not have lived ten years without the 
double operation. There was a verdict for the 
defendant. This of course may have been based on 
a finding that the defendant had refused to submit to 
the condition, and that consequently the plaintiff had 
tacitly assented. If any inference is to be drawn 
from the case that a surgeon may exceed his specific 
instructions, not dessented from by him, even if he 
deems it necessary to prolong or save life, it is bad 
law. Miss Beatty had a perfect right to prefer to 
live for only ten years, and to be for that time a wife 
and possibly a mother, rather than to live the ordinary 
length of time unmarried, or be a barren wife. The 
matter is probably less serious to the female sex than 
a somewhat analogous operation would be to the 
male but we believe that it would be rather difficult to 
induce a judge and a jury to justify a surgeon in 
disregarding explicit instructions of a similar purport 
on the part of aman. Ifa second operation in the 
case under consideration should have proved neces- 
sary, it would have been easy to make it, and not 
unsex the sufferer at the outset. We confess that 
we are surprised at the verdict, and that in any view 
we regard the resultas wrong. We have a sympathy 
with a woman who demands to have her sexual 
physiology respected despite the custom of surgeons. 
We fully agree with the New York Law Journal 
that: «* Where a proposed operation is as clearly the 
subject of definite agreement as the one under 
consideration, and especially where the worst that 
could result from following the patient’s directions 
would be the necessity of submitting to a second 
operation later, we think such directions should be 
accepted as morally binding upon the surgeon, and 
held legally controlling by the Courts.” If that case 
had arisen in this country the result would certainly 
have been to the contrary. The English Courts are 
tenderer toward dogs, but less considerate of women 
than the American Courts. 
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LEGAL ANTIQUITIES. 


Peruaps the two most remarkable instances of 
judicial combat upon record are the following, 
which took place in Spain in the eleventh 
century: Alphonso, King of Leon and Castile, 


_ in the year 1038, meditated the introduction of 


the Roman law into his dominions ; but being 
uncertain whether this or the customary law which 
had: hitherto prevailed was the best, he appointed 
two champions to determine the question with 
their swords in actual conflict; and the result 
was that the chevalier who represented the civil 
law was beaten. During the reign of the same 
monarch, the question was agitated whether the 
Musarabic or Roman liturgy and ritual should be 
used in the Spanish churches ; and the decision 
was referred, as in the former case, to the sword. 
Two knights in complete armor entered the 
lists, and John Ruys de Matanca, the champion 
of the Musarabic, z. e. Gothic ritual, was victorious. 
The queen and archbishop of Toledo, however, 
were dissatisfied with the result, and they had 
influence sufficient to have the matter submitted 
to a different kind of ordeal. A large fire was 
kindled, and a copy of each liturgy was thrown 
into it. The Musarabic (perhaps being bound 
in some species of asbestos) stood the test, and 
remained unscathed, while the rival volume 
perished in the flames. But it is not easy to 
convince an opponent in a theological controversy, 
and because it was discovered, or asserted, that 
the ashes of the latter had curled to the top of 
the flames and leaped out of them, the victory 
was claimed for the Roman ritual. The result 
was that both liturgies were sanctioned ; but as 
the Roman was chiefly favored, it gradually 
superseded its competitor. 





FACETIZ. 


MacistraTE: “ The gamekeeper declares that 
he saw you taking this pheasant. What have you 
to say to that?” 

Prisoner: “1 only took it for a lark.” 

Magistrate: “Six months for making such an 
ornithological error. Consult your natural his- 
tory in future.” 


JupcE Cxoup, of North Carolina, in sentencing 
a prisoner to death, solemnly adjured him to look 
to the Supreme Being for support, for “ He has 
said, ‘Come unto me, you who are heavily laden, 
and — and — and — / will do the best I can for 
you,’’’— here, seeing the Bar was attentive, he 
covered his retreat by adding, “or words to that 
effect, for the Court is not accurate on Scripture.” 


Ir was before an Irish trial justice: The evi- 
dence was all in, and the plaintiff’s attorney had 
made a long, eloquent, and logical argument. 
Then the defendant’s attorney took the floor. 

““ What you doing?” asked the Justice, as the 
lawyer began. 

‘“‘ Going to present our side of the case.” 

“TI don’t want to hear both sides argued. It 
has a tindincy to confuse the Coort.” 

So the defendant’s lawyer sat down. 


Lucas S. BEECHER, a prominent lawyer in Ohio 
some years ago, toward the end of his professional 
career became somewhat hard of hearing. A 
farmer who lisped called at his office one day to 
employ him to bring an action against a railroad 
corporation to recover damages for negligently 
killing some of his pigs. Mr. Beecher understood 
the farmer to claim that the company had killed 
three thousand of them, and said to the client in- 
terrogatively : “ Zhree thousand, and allat one fell 
swoop ?”’ Whereupon the farmer shouted: “No! 
no! Good Heavens, no! Three thows and 
pigths.” 
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NOTES. 


“ How Successful Lawyers Were Educated ” is 
the title of a recent treatise by George A. Mac- 
donald of the New York Bar. But its title is 
somewhat faulty in view of an old legal saying 
that “the lawyer is never educated, but until the 
day of his death is constantly educating himself 
and dies with an education never complete.” 
Perhaps “ valuable aids to legal progress’’ might 
have proved a more appropriate title. All “ suc- 
cessful lawyers ” will agree that object-lessons for 
legal practice and progress are of higher value 
than even books. The Benchers in the Inns of 
London advise their students to frequent the 
Courts and Assizes and there to study the strong 
points in cases therein arising, as well as the play 
of barristers and Q. C.’s in managing trials or 
presenting arguments. ‘Treatises and reports will 
store the memory of the law student or young 
practitioner with learning; but observation of 
human nature, of the various pursuits of life, and 
of the conduct and methods of judges and suc- 
cessful lawyers must best supply the carte and 
tierce of forensic fencing. When the young law- 
yer asks, How can I be most successful in my pro- 
fession ? the answer will best come by his embrac- 
ing some specialty in it and perfecting himself in 
that. And in all varieties of life pursuits, profes- 
sions and business, the trend of the times is towards 
specialties. As a character in Shakespeare’s play 
of “ All’s well that ends well,” says 


“ __’Twere all one 
That I should love a bright particular star 
And think to wed it.” 


Sir ALBERT PELL, a verbose and prolix, but very 
successful English advocate, who made havoc of 
syntax and pronunciation every time he opened 
his mouth in court, is admitted to have owed his 
forensic victories largely to his iteration. When 
a gentleman criticised a jury address of his in an 
important cause, Pell “ confessed and avoided” 
the justness of the criticism. “I certainly was 
confoundedly long,” he replied; “ but did you 
observe the foreman, a heavy-looking fellow in a 
yellow waistcoat? No more than one idea could 
ever stay in his thick head at a time, and I re- 
solved that mine should be that one; so I ham- 
mered till I saw by his eyes that he had got it. 
Do you think I cared a for what you young 





critics might say?” Lord Brougham was so im- 





pressed by this advocate’s style of speaking that he 
said “ it was not eloquence, — it was se//oquence, 
and deserved to have, in books of rhetoric, a 
chapter to itself.” 


THE largest police office in the world is New 
Scotland Yard, in which 3,000 officers can be 
accommodated. 


IN spite of the odium which is supposed to be 
attached to the office of the hangman in Europe, 
there is a great rush for the position of high exe- 
cutioner of Prussia, now that Herr Reindell, the 
present incumbent, is about to retire. The post 
pays $37 “a head” and traveling expenses. 


A GERMAN court has decided that electricity 
cannot be stolen. A man was arrested on the 
charge of having stolen several thousand amperes 
of current by tapping a light company’s mains and 
using it to run a motor. The Court, on appeal, 
ruled that “only a movable material object’’ 
could be stolen, which electricity was not, and 
therefore the man was acquitted. — Fiectric Re- 
view. 


AN agitated lawsmith of Minnesota has introduc- 
ed a bill to the State legislature which is styled “A 
bill for the suppression of female fools.” It pro- 
vides that “‘ women, or men, or neuters who send 
flowers, and candy, and angel-cake, and plush- 
bound copies of Keats to wife-murderers and 
thugs, shall be punished by imprisonment or fine, 
unless the wife-murderer or thug be a near rela- 
tive.” The latest dispatches do not say that the 
measure has been acted upon decisively as yet. 





CURRENT EVENTS. 


Dr. SCHROER, the eminent German professor, 
advocates that means be taken to make English the 
one language of the world. He says the need of a 
universal language has long been felt; and any attempt 
to introduce an artificial language is unnecessary. 
The English language is universal by its spread over 
the entire globe and by the ease with which it may 
be learned. It has, he declares, reached a position far 
in advance of all other tongues. 

English is spoken by most of the people of North 
and South America, it is spoken by the most powerful 
nation of Europe, it is spoken in India and in 
Australia. Since the beginning of the nineteenth 
century, the number of English-speaking people has 
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grown from twenty-five million to a hundred and 
twenty-five million, and there is no prospect of any 
check to its increasing ‘triumph. 


WITH the completing of the Chicago Drainage 
Canal one of the greatest engineering feats of modern 
times will have been successfully performed. The 
work would have been comparatively simple if drain- 
age alone had been considered, but the eventual 
welfare of the nation was thought of, and it was recog- 
nized that a ship-canal between the Mississippi and 
the Great Lakes would be of great advantage to the 
entire nation. Within a year from the present time, 
there will be a river, formed by the hand of man, 
diverting from the St. Lawrence to the Mississippi 
system 300,000 cubic feet of water per minute, this 
amount to be doubled when the growth of the popu- 
lation requires it. It is seriously believed by some 
people that the flow through the canal will permanently 
lower the level of the Great Lakes. On this account 
there is a possibility that the canal will be made the 
subject of international diplomatic correspondence. 





LITERARY NOTES. 


THE March CENTURY is an ‘‘ Inauguration Num- 
ber,” devoted especially to articles on life in the 
White House and at the Capitol, illustrated with a 
great number of interesting pictures. 


THE February number of CURRENT LITERATURE 
has in addition to its well-filled and interesting regu- 
lar departments a signed article by Hamilton W. 
Mabie; a page of verse, the work of Johanna Am- 
brosius, Germany’s Peasant-Poet ; and a reading from 
Paul Leicester Ford’s new book. Mr. Geo. W. Cable 
has become the editor of this periodical. 


In HARPER'S MAGAZINE for March there is a sig- 
nificant and timely paper, ‘‘ Preparedness for War,” 
by Capt. A. T. Mahan, U. S. N., the leading writer 
on American naval topics, which outlines a scheme 
for defense by sea. 

Other interesting articles are «« The Decadence of 
the New England Deep-Sea Fisheries,” by Joseph 
William Collins, and «*Henry E. Marquand,” by 
E. A. Alexander, which chronicles the bequests of 
the most intelligent and liberal American patron of 
Art, and describes the Marquand collection in the 
Metropolitan Museum of Art, New York. The short 
stories are ‘‘ Separ’s Vigilante,” by Owen Wister ; 
«« La Gommeuse,”’a character sketch by Charles Bel- 
mont Davis; and ‘ Perdita,” by Hildegarde Haw- 
thorne, a story with a supernatural implication. 





THE public seems never to grow weary of hearing 
about Rudyard Kipling and his achievements, and it 
will find in the February REVIEW OF REVIEWS a can- 
did and unpretentious, but not the less exhaustive, 
critique of Kipling by Mr. Charles D. Lanier. He 
has given us an interpretation of Kipling which is 
frankly sympathetic and at the same time irresistibly 
attractive. 

This number also contains a most complete ac- 
count of the many-sided career and public services of 
the late Gen. Francis A. Walker who died so sud- 
denly, early in January. It reviews General Walker’s 
life as a student, lawyer, soldier, adjutant-general on 
Hancock’s staff, journalist, teacher, government stat- 
istician, census commissioner, writer on economics, 
historian and educational administrator. 


LATE issues of THE LIVING AGE have been en- 
riched by many valuable productions, selected not 
from the British press alone, but embracing transla- 
tions from leading Continental authorities, including 
Emilio Castelar in a review of the Spanish-Cuban 
relations, a paper on De Goncourt, and a discussion 
of «* Political Ideals and Realties in Spain”; Jules 
Lemaitre on a ‘* Modern Morality”; Alfred Fouille 
in ‘* As Others See Us;” and Anatole le Braz in 
‘* All Soul’s Eve in Lower Brittany.” 





WHAT SHALL WE READ? 


This column ts devoted to brief notices of recent pub- 
lications. We hope to make it a ready-reference 
column for those of our readers who desire to in- 
form themselves as to the latest and best new books. 


(Legal publications are noticed elsewhere.) 


ALL the horrors of the Indian mutiny are most 
thrillingly set forth in On the Face of the Waters,' the 
latest novel by Mrs. Steel. The story is of absorb- 
ing interest and is written by one who has lived 
where the exciting events depicted took place, and 
who is well informed as to both sides of the question. 
The book as a whole is the best which has come 
from Mrs. Steel’s pen. 

Students of political history will find much of 
interest in the selections of orations delivered by our 
ablest American statesmen which are being published 
in a series of volumes entitled American Orators.* 
The selections have been made not only as examples 
of eloquence, but with reference to their historical 
value. The series will be completed in four volumes. 

We are in doubt as to whether ‘* Zhe Beginning of 
the End,” * is intended to be taken seriously. The 

1O0N THE FACE OF THE WATERS. By Florence Annie 
Stee!. The Macmillan Co., New York. 

2 AMERICAN ORATORS. Edited by Alexander Johnson. G. 
P. Putnam’s Sons, New York. 

8 THE BEGINNING OF THE END. Little, Brown & Co., 
Boston. Cloth. 
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writer, who by the way is anonymous, takes for a motto 
«* Life is love, and love is the beginning,” but the book 
deals mostly with ideas on death rather than love, 
though it finally leads up toit. The story begins and 
ends in a graveyard, even the declaration of love being 
made there. The author is extremely fond of queer 
words. ‘* Resilience,” ‘nescience,” “ unaxiomatical- 
ly,” are among the most unusual, but «* unmitigable ” 
is the favorite which occurs at least twenty times, ‘‘ re- 
lentless ” evidently being too simple for the author's 
style. The book is interesting as a literary curiosity. 
Dr. Fridtjof Nansen’s Farthest North* is a work 
which, in addition to its popular interest, has a 
scientific value beyond that to be found in other 
records of Arctic exploration. The expedition was 
not a mere feat. In physical geography, in biology, 
meteorology, the results obtained will mark a new 
departure in the various sciences concerned. The 
continuous observations made during three years on 
the meteorology of the Arctic regions, when combined 
with other observations, will be of the highest practical 
importance in relation to the climatology of Europe 
and North America. In 84° 4/ north, this intrepid 
explorer, finding his vessel, the #vam, solidly frozen 
in the ice, started with one companion, Johansen, 
for the unknown regions of the North Pole. They 
left their vessel, equipped with three sledges, two 
kayaks, and twenty-eight dogs, with provisions for 
the dogs for thirty days, and for themselves for one 
hundred days. When this stock was exhausted, they 
lived on seal, walrus and bear meat, when they could 
get it. The account of the months these two hardy 
men spent in the polar regions, even in such fragmen- 
tary statements, is most thrilling. When a dog died 
or fell by the way, he was served as food by the 
survivors. Nor were the chances of death by starva- 
tion the only dangers they had to face. Yet the 
experiences of peril were mere incidents, breaking the 
monotony of Nansen’s scientific observations, during 
those many months of hardships and privations, the 
results of which are of incalculable value to the 
scientific world. Many of his observations were taken 
in latitude 86° 14/ north. 
By Dr. Fridtjof Nansen. 


4 FARTHEST NORTH. Harper & 


Brothers, New York. 








NEW LAW-BOOKS. 


THE Law RELATING TO PRIVATE TRUSTS AND TRUS- 
TEES. By ARTHUR UNDERHILL, M.A., LL.D., 
of Lincolns Inn. Fourth Edition enlarged 
and revised. First American Edition by F. A. 
WISLEZENUS and ADOLPH WISLEZENUS of the 
St. Louis Bar. F. H. Thomas Law Book Co., 
St. Louis, 1896. Law sheep. $5.00 wet. 


This work, so far as we have been able to examine 
it, seems to us admirably adapted to the needs of 
both practitioner and student. Mr. Underhill’s 


treatise has been most favorably received in England, 
and with the full and exhaustive American notes 





added by the editors it should be heartily welcomed 
here. 


Mortuary Law. By SmpNey Perey. George 
B. Read, Boston, 1896. Law sheep. $3.00. 


This little volume sets forth in a most interesting 
and exhaustive manner the general principles which 
underlie all law concerning dead human bodies. The 
subject is one of importance in these times of osten- 
tation and lavish expenditure over the remains of the 
departed. That even after ‘‘ we have shuffled off this 
mortal coil” we still are liable to be the subject of 
litigation is evidenced by the fact that the author 
cites some seven hundred authorities to support his 
propositions. 

The work covers almost every point likely to arise 
from the last sickness, death and burial. 


THE Law or RaiLway ACCIDENTS IN MassACHu- 
SETTS. By G. Hay, Jr. Little, Brown & Co., 
Boston, 1897. Law sheep. $4.50 mez. 

Mr. Hay’s treatise, although based upon Massachu- 
setts decisions, covers the question of the liability of 
Railway Corporations in case of accidents so thorough- 
ly, that the work will prove exceedingly useful to the 
profession at large. It is evidently prepared with 
great care, and is an exhaustive resumé of the law 
upon the subject. 


A PRACTICAL TREATISE ON THE LAW OF RECEIVERS, 
with extended consideration of Receivers of 
Corporations. By CHaRrLes Fisk BEAcu, Jr., of 
the New York Bar. Second Edition, with 
elaborate additions to the text and notes, and 
material changes therein, by WILLIAM A. ALDER- 
son of the St. Louis Bar. Baker, Voorhis & 
Co., New York, 1897. Lawsheep. $6.00, mez. 
Probably no subject, recognized by the law, has 

developed such a rapid growth as that covered by 

the treatise before us. It is sad that it is so, but, 
such being the fact, a thorough and reliable work 
upon the Law of Receivers cannot but be welcomed 
by the profession. The original treatise by Mr. 

Beach we have already spoken favorably of. This 

new edition contains many additions and alterations 

judiciously made by Mr. Alderson, and in its present 
form the volume is a clear presentation of the law 
governing receivers, and brought fully down to date. 

We cheerfully commend it to our readers. 


THE CRIMINAL Law. By Joun G. Hawtety and 
MacoLtm McGrecor. The Collector Publishing 
Co., Detroit, 1896. Law sheep. 

This volume does not purport to give anything 
more than a mere outline of the principles of criminal 
law, and is useful only as an elementary work for 
law students. For this purpose it seems admirably 
adapted, and we commend it to the consideration of 
our law teachers. 
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